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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 


OCTOBER TERM, 1942. 


No. 8322. 


JAMES J. LAUGHLIN, APPELLANT, 

VS. 

LESLIE C. GARNETT, JOHN W. FIHELLY AND 
ALLEN BAKER, APPELLEES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of District Court 
denying motion for leave to file a third amended com¬ 
plaint. The jurisdiction of District Court to entertain 
the complaint is by virtue of Title 11, Section 306 (1940 
D. C. Code), 19 Stat. 253, Ch. 69, Sec. 2. The jurisdiction 
of this Court to entertain the appeal is founded on Title 
17, Sec. 101, D. C. Code (1940 Ed.), 27 Stat. 435, Ch. 74, 
Sec. 74. 




STATUTES INVOLVED. 


Title 11, Section 306, 1940 Code, provides: 

“Said court shall have cognizance. * * * of all 
cases in law and equity between parties. * * *” 

Title 12, Section 201, D. C. Code (1940 Ed.), provides: 

“No action shall be brought * * * for libel, slander, 
assault, battery, mayhem, wounding, malicious pros¬ 
ecution, false arrest or false imprisonment after one 
year from the time when the right to maintain any 
such action shall have accrued. * * *'” 

STATEMENT OF THE CASE. 

On September 9, 1936, appellant, a member of the 
bar of this Court, was indicted for the crime of forgery 
and uttering larceny, larceny after trust and embezzle¬ 
ment. He was convicted in District Court of forgery 
and uttering and of embezzlement. He appealed to this 
Court and the conviction was reversed. Lomghlin v. 
United States, 67 Appeals D. C. 355, 92 F. 2d 506. After 
the conviction he was permitted to remain on bond. Upon 
imposition of sentence—March 19, 1937—he was denied 
bond pending appeal. The judgment of this Court was 
rendered on July 22, 1937. He was ordered released on 
bond by this Court and he was released on July 22, 1937. 
It is well to point out that while the original indict¬ 
ments were pending and while the appeal from con¬ 
viction was pending no disciplinary action of any kind 
was taken against him by the Grievance Committee of 
the Bar Association. 

On November 17, 1937, four additional indictments 
were returned against appellant in District Court. The 
indictments were based on the same subject matter as 


that contained in the original indictments. On Novem¬ 
ber 29, 1937, an order was signed by the Chief Justice 
of District Court suspending appellant from practice in 
District Court. Such order was signed without notice 
and hearing. Appellant resisted this order and a peti¬ 
tion for a writ of mandamus was filed in this Court. 
This Court on December 27, 1937, ruled that the order 
of District Court “was improvidently made and should 
be set aside and annulled.” See Laughlin v. Wheat, 68 
Appeals D. C. 190, 195 F. 2d 101. On March 26, 1938, 
appellant was acquitted in District Court on all counts 
of all indictments. All charges brought by the Bar As¬ 
sociation were then dismissed. 

A complaint was filed in District Court on March 
25, 1939, for damages against Leslie C. Garnett who was 
United States Attorney when appellant was prosecuted. 
The complaint also named John W. Fihelly, Assistant 
United States Attorney, Allen Baker, a police officer who 
was attached to the office of the United States Attorney, 
and Charles E. Ford, an attorney. The complaint was 
for malicious prosecution and alleged conspiracy on the 
part of the four named. 

All defendants answered and in due time the case 
came on for pretrial hearing. At the pretrial hearing 
Judge Luhring suggested that appellant file a more con¬ 
densed complaint and that he would not be prejudiced 
in so doing. That was done and it was again suggested 
that still more condensed complaint be filed. There had 
been no motion to dismiss filed as to the first com¬ 
plaint nor was there any order signed dismissing the 
original complaint, the amended complaint nor the second 
amended complaint. When the second amended com¬ 
plaint was filed it came before Judge Bailey who held 
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that as to Garnett, Fihelly and Baker the complaint did 
not show sufficient to take it out of the general rule 
that public officials are immune from suit within the 
scope of their authority. At that time it was suggested 
that the matter go before Judge Bailey (see Narrative 
Statement of Proceedings in Appendix). A motion was filed 
for leave to file a third amended complaint with copy of 
amended complaint. That motion was taken under ad¬ 
visement and later denied. The appeal is from the denial 
of that motion. Defendant Ford is not concerned in this 
appeal since the case is at issue in District Court as to 
that defendant. 

STATEMENT OF POINTS. 

In this appeal it is only necessary to consider these 
points: 

1. Is the third amended complaint one that takes 
it out of the general rule as to the immunity of 
public officers? 

2. Was the appellant prejudiced by failure to 
formally dismiss the original complaint, the amended 
complaint and the second amended complaint? 

3. Should the matter of the third amended com¬ 
plaint have been referred to Judge Luhring? 

SUMMARY OF ARGUMENT. 

When a public officer acts palpably and manifestly 
beyond the scope of his official duties he is not immune 
from a civil suit. 

Since the original complaint had not been dismissed 
and since there had been no dismissal of the amended 
complaint and the second amended complaint the appel¬ 
lant was prejudiced, inasmuch as the matter of privilege 
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and immunity had not been raised in the first instance, 
and the argument on the second amended complaint 
should have been referred to Judge Luhring. 


ARGUMENT. 

No extended argument is now necessary in this ap¬ 
peal since this Court in the past five years has handed 
down several opinions on this vital matter. It is only 
necessary to inquire as to whether this case is a case 
that comes within the language of Cooper v. O’Connor, 
69 Appeals D. C. 100; 99 F. 2d 135; Glass v. Idces, 73 
App. D. C. 3, 117 F. 2d 273; Colpoys v. Gates, 73 App. 
D. C. 193, 118 F. 2d 16, and Jones v. Kennedy , 73 App. 
D. C. 292, 121 F. 2d 40. These cases all follow Spalding 
v. Vilas , 161 U. S. 483, 16 S. Ct. 631, 40 L. Ed. 780. If 
the acts of the appellees were proper and within the limits 
of their authority then they are immune. If their acts 
were improper and were without their limits of their 
authority then they should be compelled to stand trial. 

In the case of Glass v. Ickes, supra, we find this in 
the concurring opinion of the Chief Justice: 

“The importance of the principle involved in¬ 
duces me to express my views separately. The opin¬ 
ion, I think, correctly states the law of privilege ap¬ 
plicable to an official of government and likewise its 
basis in a public policy xhat such officers should be 
at liberty to exercise their functions with independ¬ 
ence and without fear of the consequences. The 
necessity of the rule is obvious, but its cloak of 
absolute immunity offers such far reaching oppor¬ 
tunity for oppression that it manifestly ought not 
to be extended beyond the impulse that gave it being. 
* * * And in this view I am impelled to concur in 
the opinion, though in doing so I express with great 
deference the fear that in this and previous cases 
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we may have extended the rule beyond the reasons 
out of which it grew and thus unwittingly created 
a privilege so extensive as to be almost unlimited 
and altogether subversive of the fundamental prin¬ 
ciple that no man in this country is so high that 
he is above the law.” 

It is difficult to see after reading the third amended 
complaint that it could be said that the appellees acted 
within the scope of their official authority. We contend 
therefore that the action of District Court in denying 
motion for leave to file third amended complaint was 
error and should be reversed. 

Before concluding we contend that in view of the 
circumstances as shown by the record that the hearing 
on the second amended complaint should have taken place 
before Judge Luhring. The record shows that no mo¬ 
tion to dismiss was made as to the original complaint. 
The amended, first amended and second amended com¬ 
plaints were filed after suggestion by Judge Luhring, 
and with the understanding that appellant would not be 
prejudiced. We submit that this comes within the rul¬ 
ing of this Court in District oj Columbia v. Buckley, 
75 App. D. C., decided March 30, 1942. 

Conclusion. 

In view of what has been said it is urged that the 
judgment of District Court should be reversed. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

Counsel jor Appellant. 
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Bill of Complaint—Damages—Conspiracy— 
Malicious Prosecution. 

1 James J. Laughlin, plaintiff in the above entitled 
cause sues Leslie C. Garnett, John W. Fihelly, Charles 

E. Ford and Allen Baker, defendants in the above entitled 
cause, and for his cause of action states: 

1. He is a citizen of the United States and a resident 
of the District of Columbia. He is a member of the Bar 
of the District Court of the United States for the District 
of Columbia, the United States Court of Appeals for the 
District of Columbia, and the Supreme Court of the 
United States. 

2. The defendants are all citizens of the United 
States and residents of the District of Columbia. 

3. In March 1935, the defendant Garnett was United 
States Attorney in and for the District of Columbia, and 
continued in that office until the 31st day of December 
1937, when he resigned. He is sued in his individual right. 

4. The defendant Fihelly was in March 1935, Assistant 
United States Attorney for the District of Columbia, having 

been appointed to that office in the year 1923 and 

2 still holds that office, is sued in his individual right. 

5. The defendant Ford in March 1935 and during 
the times herein mentioned was a member of the Bar of 
the District of Columbia, that is to say, the Supreme Court 
of the District of Columbia, (now the District Court of the 
United States for the District of Columbia). 

6. The defendant Baker was in March 1935 and 
during the times mentioned herein, a member of the 
Metropolitan Police Department, attached to the office of 
the United States Attorney for the District of Columbia. 
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7. Plaintiff alleges that in March 1935, the House of 
Representatives conducted an investigation into crime 
conditions in the District of Columbia and the inquiry con¬ 
cerned itself largely with alleged improper administration 
of the office of the United States Attorney. As a result 
of this investigation, the Committee concluded that the 
defendant Garnett was unfit to hold office, lacked public 
confidence and respect and should be removed. This por¬ 
tion of the report however, was later modified by a margin 
of one vote. 

8. Plaintiff further alleges that in March 1935, he 
was requested by the Bureau of Rehabilitation to represent 
one Elmer Peebles charged with robbery. This was a 
charity case and of course involved no compensation. 
Plaintiff alleges that Peebles had been made the victim 
of an indecent assault by a certain prominent newspaper 
man who later was instrumental in having Peebles ar¬ 
rested and indicted for the crime of robbery. This news¬ 
paper carried on a vigorous fight on behalf of the defendant 
Garnett when his official conduct was under attach in 
the House of Representatives and plaintiff alleges that the 
defendant Garnett was anxious and desirous of repaying 
this particular newspaper for its support of him, and 
caused certain representations to be made to the plaintiff 
in an effort to induce him to prevail upon the said Peebles 
to enter a plea of guilty so that the particular newspaper 
man would be relieved from the embarrassment of making 
an appearance in a criminal prosecution. Plaintiff says 

that information was conveyed by him to the defendant 
3 Garnett that the plaintiff could not be a party to such 

an arrangement and would have to represent the said 
Peebles to the best of his ability. 
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9. Plaintiff alleges that almost immediately there¬ 
after, the defendant Garnett and the defendant Baker did 
unlawfully conspire and combine to harrass and embar¬ 
rass the plaintiff in his practice of the law, and the defend¬ 
ant Garnett did send the defendant Baker to the District 
of Columbia Reformatory at Lorton, Virginia, and made 
request on various prisoners, who had been represented 
by the plaintiff, to make certain false charges against the 
plaintiff and if they did so, the defendant Baker assured 
them that he and the defendant Garnett would see that 
their sentences were reduced or that they would be re¬ 
leased outright. 

10. Plaintiff further alleges that the defendant Gar¬ 
nett and the defendant Baker did unlawfully conspire and 
combine together to harrass and annoy clients of the plain¬ 
tiff for whom he was appearing in criminal and habeas 
corpus cases and endeavored to induce them to dispense 
with the services of the plaintiff and promised them that 
charges against them would be reduced and in some cases 
dropped if they would dispense with the services of the 
plaintiff. 

11. Plaintiff further alleges that in June 1936, the 
plaintiff was asked by one Walter Johnsen, one Edward 
Dietrich and one Erma Miller, three notorious check forgers 
and swindlers, to represent them in certain charges then 
pending in the District of Columbia and in many other ju¬ 
risdictions throughout the United States. Certain fi¬ 
nancial arrangements were agreed upon, the said Johnsen 
agreeing to pay the plaintiff the sum of $1500.00 for rep¬ 
resentation, both in the District of Columbia and else¬ 
where. Of this sum, $1250.00 was to take care of the rep¬ 
resentation of Johnsen, Dietrich and Erma Miller, and 
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the additional sum of $250.00 to represent one Willie Lee, 
whom Johnson had used to assist in one of the forgeries 

in the District of Columbia. The first payment made to 
4 the plaintiff was $785.16, representing the proceeds of a 

bank account in Miami, Florida. The plaintiff arranged 
for the release of Erma Miller on bond, and a check for 
$716.00 was cashed for this purpose. The sum of $500.00 
was deposited as cash bond for Erma Miller and a receipt 
for $183.00 was given to the said Erma Miller. There was 
later turned over to Erma Miller, the proceeds of a check 
for $1500.00 which amounted to $1492.50, the exact amount 
being $1492.50, the deductions due to certain expenses in 
connection with the transaction. This amount was turned 
over to her on June 29, 1936, and receipt in payment there¬ 
for given to the plaintiff and signed by said Erma Miller, 
said receipt reading as follows: “June 29, 1936, Received 
of James J. Laughlin, $1,492.50, account Walter C. John- 
sen, signed, Erma Miller”. 

12. In July 1936, after the departure of said Erma 
Miller from Washington, she was in correspondence with 
the plaintiff and with the said Walter Johnsen, in ad¬ 
dition, the plaintiff visited the said Johnsen several times 
weekly and there was no complaint of any kind made to 
the plaintiff and it was agreed upon between the plaintiff 
and the said Johnsen that the plaintiff would visit certain 
cities where charges were pending against Johnsen, in an 
effort to have the detainers lifted in order that arrange¬ 
ments might be made for the release of Johnsen and 
Dietrich on bail in the District of Columbia. 

13. In August 1936, the defendants Garnett, Fihelly, 
Ford and Baker wickedly and maliciously devising and 
intending unjustly to injure and oppress the Plaintiff to 
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deprive him of his good name and to deprive him of his 
right to engage in the practice of law, did among them¬ 
selves combine, conspire, confederate and agree to induce 
and did induce the said Walter Johnsen, the said Edward 
Dietrich and the said Erma Miller to make false charges 
against the plaintiff, and knowing the charges to be false 
did induce the said Walter Johnsen to sign his (Johnsen’s) 
name to a letter prepared by the defendant Ford and ad¬ 
dressed to the defendant Garnett, which stated in sub¬ 
stance, that plaintiff was withholding about $2800.00 of 
money belonging to the said Johnsen. At the time the 
5 letter was prepared by the defendant Ford in conjunc¬ 
tion with the defendants Garnett, Fihelly and Baker, it 
was known to them that the plaintiff was out of the city in¬ 
vestigating on behalf of the said Johnsen, certain criminal 
charges pending against the said Johnsen, Deitrich, and 
Miller. The action of the defendants Garnett, Fihelly and 
Baker was beyond the scope of their authority as officers 
of the law and was done maliciously and without probable 
cause. 

14. Plaintiff further alleges that the defendants Gar¬ 
nett, Fihelly, Ford and Baker did unlawfully and mali¬ 
ciously and without probable cause, and the said Garnett, 
the said Fihelly, and Baker, going beyond the scope of 
their authority as officers of the law and without just or 
probable cause, did, by making promises to the said John¬ 
sen, the said Dietrich and the said Miller, induce them to 
say that the receipt for $1492.50 which was given to the 
Plaintiff by the said Miller was false and fraudulent al¬ 
though it was known to the defendants Garnett, Fihelly, 
Ford and Baker that the receipt for $1492.50 was a good, 
valid and genuine receipt. 
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14. Plaintiff further alleges that in August 1936, the 
defendant Garnett, the defendant Fihelly and the defend¬ 
ant Baker informed the plaintiff that a complaint had 
been made against him by the said Johnsen. Accord¬ 
ingly, the plaintiff turned over to the defendant Garnett 
and the defendant Fihelly all papers then in his posses¬ 
sion having to do with his participation in the defense of 
Johnsen, Dietrich and Miller. Included in these papers 
was a receipt for $1492.50, and a receipt for $183.00. The 
said Garnett and the said Fihelly and the said Baker and 
the said Ford thereupon destroyed or misplaced or con¬ 
cealed the receipt for $183.00 and a false receipt was pre¬ 
pared by them in the amount of $188.00, and known by 
them to be false, which will be set forth in more complete 
detail in a later paragraph in this complaint. 

15. Plaintiff further alleges that as a result of the 
false paper writing, wickedly and maliciously prepared by 
the defendants Garnett, Fihelly, Ford and Baker, and said 
Garnett, Fihelly, Ford and Baker combining, conspiring, 

confederating and agreeing to institute a criminal 
6 prosecution against the Plaintiff, and by means of 

false testimony by the said Johnsen, Dietrich and Miller 
to the effect that the receipt for $1492.50 was false and 
fraudulent, which testimony was inspired by the defend¬ 
ants Garnett, Fihelly, Ford and Baker who knew that the 
receipt for $1492.50 was a good, valid and genuine receipt, 
and the said Garnett, said Fihelly and Baker, acting beyond 
the scope of their authority as officers of the law and with¬ 
out just or probable cause and acting maliciously did there¬ 
by induce the said Johnsen, the said Dietrich and the said 
Miller to give false testimony before the Grand Jury and 
as a result were able to obtain an indictment against the 
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plaintiff which was returned in the District Court of 
the United States for the District of Columbia on Septem¬ 
ber 9, 1936. 

16. Plaintiff further alleges that the indictment was 
obtained as a result of false testimony given before the 
Grand Jury by the said Johnsen, the said Dietrich and 
the said Miller, and which was known to be false by 
the defendants Garnett, Fihelly, Ford and Baker, and the 
said Garnett, the said Fihelly and the said Baker, were 
acting beyond the scope of their authority as officers of 
the law and acting without just or probable cause and 
acting maliciously. 

17. Plaintiff further alleges that as a result of this 
indictment he was subjected to the embarrassment and 
humiliation of an arrest and forced to obtain his release 
on bail. In addition his practice was virtually destroyed 
and he was forced to expend large sums of money for 
legal representation and cost of bail and other expense 
incident to the preparation of his defense at the trial. 

18. Plaintiff further alleges that the defendants Gar¬ 
nett, Fihelly and Baker refused to return to the plaintiff, 
papers belonging to him and which were necessary as 
a part of his defense, although requested many times 
to do so. At the trial held in January 1937, on account 
of the false paper presented by defendant Fihelly - that 

is to say, the receipt for $188.00, - and which had 
7 been prepared by the said Garnett, the said Baker, 

the said Fihelly and the said Ford, the plaintiff was 
convicted and was sentenced to the penitentiary for the 
period of 12 to 13 months and denied bond pending ap¬ 
peal and was confined in the Washington Asylum and 
Jail from March 19, 1937, to July 22, 1937, when the case 
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was reversed by the United States Court of Appeals for 
the District of Columbia. 

19. Plaintiff further alleges that although the said 
Walter Johnsen and the said Edward Dietrich and the 
said Erma Miller were notorious thugs, hoodlums and 
swindlers and had defrauded local department stores and 
local banks and had been the subject of thorough and 
complete and exhaustive investigation at the hands of 
the detective headquarters of the Metropolitan Police De¬ 
partment, which resulted in two indictments being re¬ 
turned against them in the District of Columbia, they 
were promised freedom by the said Garnett, the said Fi- 
helly, the said Ford and the said Baker, if they would 
participate in the unlawful combination and conspiracy 
against the plaintiff which would result in his conviction. 

20. Plaintiff further alleges that after he was com¬ 
mitted to the Washington Asylum and Jail, the said John¬ 
sen came to him and acquainted him for the first time 
with the full details of this unlawful agreement made by 
the said Garnett, the said Fihelly, the said Baker and 
the said Ford. It was then explained to him the manner 
in which the false receipt was prepared and the methods 
used by the said Garnett, the said Fihelly, the said Ford 
and the said Baker to induce Johnsen, Dietrich and Miller 
to give false testimony. It was also revealed to the 
plaintiff how the defendant Fihelly was conducting him¬ 
self improperly with one Doris Foray, a business partner 
of Erma Miller, and it was also explained how the de¬ 
fendants Ford and Baker were conducting themselves im¬ 
properly with the said Erma Miller. 

21. Plaintiff further alleges that statements were 
turned over to him signed by the said Johnsen and the 
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said Erma Miller outlining in detail the various acts of 
misconduct participated in by the defendant Garnett, the 
defendant Fihelly, the defendant Ford and the defendant 

Baker, which statements show that the action of the 
8 defendants Garnett, Fihelly and Baker was beyond 

the scope of their official duties as officers of the 
law, and done maliciously and without just or probable 
cause. 

22. Plaintiff further alleges that after he was confined 
in the Washington Asylum and Jail, the defendant Garnett, 
the defendant Fihelly, the defendant Ford and the defendant 
Baker received information that statements were going to be 
made by Johnsen and Miller, but they were not ad¬ 
vised that they had actually been made, and knowing 
that all of their illegal acts and misconduct would be 
brought to light and in an effort to prevent same, the 
defendants Garnett, Fihelly, Ford and Baker arranged to 
have the indictments dropped against Johnsen, Dietrich 
and Miller, although the local department stores and banks 
had been swindled by these thugs and hoodlums and not¬ 
withstanding the fact that the Metropolitan Police De¬ 
partment, through weeks of painstaking investigation, had 
built up an iron clad case against all of them. 

23. Plaintiff further alleges that his retrial on all 
the indictments pending against him was set for March 
16, 1938. Accordingly preparations were made by him 
and witnesses were summoned. Although the defendants 
Garnett, Fihelly, Ford and Baker, knowing that witnesses 
had been summoned and acting beyond the scope of their 
official duties and without just and probable cause and 
acting maliciously, did conspire, combine, confederate and 
agree together to intimidate, coerce and browbeat wit- 
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nesses summoned on behalf of the plaintiff and the 
said defendants Garnett, Fihelly, Ford and Baker acting 
beyond the scope of their authority and without just and 
probable cause and acting maliciously, did endeavor to 
browbeat, threaten and intimidate various witnesses 
summoned on behalf of the plaintiff in an effort to induce 
the said witnesses to refrain from testifying on behalf 
of the plaintiff. Through illicit tactics on the part of 
the said Fihelly, Ford and Baker, certain witnesses who 
having been threatened by the said Fihelly, Ford and 
Baker were afraid to testify for the plaintiff and did ab¬ 
sent themselves from the trial of the plaintiff. 

24. Plaintiff further alleges that the defendants Fi- 
9 helly, Ford and Baker acting beyond the scope of 

their authority and without just or probable cause 
and acting maliciously sent or caused to be sent certain 
telephonic messages to various witnesses summoned on 
behalf of the plaintiff and made various threats to them 
in an effort to prevent them from testifying for the plain¬ 
tiff. 

25. Plaintiff further alleges that the retrial of plain¬ 
tiff was had in March, 1938 on the indictments returned 
in September, 1936. In addition there was tried at the 
same time four additional indictments which the said 
Garnett, the said Fihelly, the said Ford and the said 
Baker had been able to have returned against plaintiff 
relating to the same subject matter which indictments 
- four in number - making a total of six. The later 
indictments were returned in November, 1937. The in¬ 
dictments returned in November, 1937 were obtained as 
a result of an unlawful conspiracy on the part of the 
defendants herein who acted beyond the scope of their 
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authority and without just or probable cause and acting 
maliciously. The indictments were obtained as a result 
of false testimony given to the grand jury by the said 
Walter Johnsen, the said Edward Dietrich and the said 
Erma Miller and which false testimony was then known 
to be false by the said defendants herein. 

26. The indictments returned in November, 1937 
came shortly after the President of the United States had 
been informed by the plaintiff that the defendant Gar¬ 
nett was unfit for a judgeship to which post he was then 
aspiring. The reasons for the charge of unfitness were 
set forth in the letter to the president. 

27. At the trial held in March, 1938 the statements 
made by the said Johnsen, Dietrich and Miller were re¬ 
ceived in evidence and although the defendant Gar- 

10 nett was readily accessible and the defendant Fihelly 
was present in the courtroom and the defendants 
Ford and Baker were present in the courthouse the state¬ 
ments were not disputed or denied. Testimony at the 
trial also showed as a part of the unlawful conspiracy 
on the part of the defendants that the said Johnson, 
Dietrich and Miller were brought from the District Jail 
to the Courthouse and the District Attorney’s office over 
one hundred times in order that the testimony of the 
said Johnsen, Dietrich and Miller might be carefully re¬ 
hearsed. 

28. Plaintiff further alleges that after all the testi¬ 
mony was submitted and the charge of the court was 
given the jury retired to consider the case and after weigh¬ 
ing all the testimony returned a verdict of not guilty 
on all counts of all indictments thus completely exon¬ 
erating the plaintiff. 
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29. Plaintiff further alleges that as a result of the 
unlawful conspiracy entered into by the defendants here¬ 
in and which action on the part of the defendants Gar¬ 
nett, Fihelly and Baker was beyond the scope of their 
official duties and which action was without just or prob¬ 
able cause and was malicious that the plaintiff was in¬ 
jured in the practice of his profession, his earning power 
was greatly diminished, his health was seriously impaired 
during the time of his unjust confinement in the Wash¬ 
ington Asylum and Jail and was made to suffer great 
anxiety and loss of peace of mind and body and was 
brought into great public scandal and disgrace among his 
neighbors, friends and business associates and there- 
11 fore plaintiff claims damages from the defendants in 
the amount of five hundred thousand dollars ($500,- 
000) besides costs of this suit. 

James J. Laughlin 
Plaintiff in proper person. 

928 National Press Bldg. 

Amended Complaint—Damages—Malicious Prosecution 

The complaint of James J. Laughlin shows unto the 
28 Court the following: 

1 - He is a citizen of the United States and a resident 
of the District of Columbia and a member of the bar of 
the District Court of the United States for the District of 
Columbia, the United States Court of Appeals for the 
District of Columbia and the Supreme Court of the United 
States. 

2 - The defendants are all citizens of the United States 
and residents of the District of Columbia. 

3 - The defendant Garnett during the period of 1935 
to the end of 1937 was United States Attorney for the Dis¬ 
trict of Columbia and is sued in his private capacity. 
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3 - The defendant Fihelly during the periods referred 
to in this complaint was Assistant United States Attorney 
for the District of Columbia and is sued in his private 
capacity. 

4 - The defendant Ford during the periods mentioned 
in this complaint was a member of the bar of this court. 

5 - The defendant Baker during the periods mentioned 
in this complaint is a police officer of the Metropolitan 

Police Department and attached to the office of the 
29 United States Attorney. 

6 - That in the years 1935 and 1936 the plaintiff as 
a member of the bar represented a large number of persons 
without compensation - both in criminal and habeas corpus 
proceedings and at the request of the Bureau of Rehabili¬ 
tation represented two young men named Peebles and 
Kelly charged with robbery; the complaining witness against 
them was a certain newspaper man who had committed an 
indecent assault upon the said Peebles. 

7 - Plaintiff alleges that in 1935 an investigation had 
been made into the conduct of the United States Attorney’s 
office and as a result of such investigation by a Committee 
of the House of Representatives a report was released to 
the effect that the defendant Garnett was unfit to hold 
office and should be removed; this report was give wide 
currency in all the papers of that period and all papers 
joined in the demand for Garnett’s removal from office 
save one and this paper was the one with which the news¬ 
paper man referred to in paragraph 6 was connected - this 
man came to the assistance of the defendant Garnett. 

8 - Plaintiff alleges that the defendant Garnett act¬ 
ing wrongfully and acting palpably and manifestly beyond 
the scope of his official duties brought influence to bear 
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upon plaintiff to induce the said Peebles and Kelly to en¬ 
ter a plea of guilty in order that the newspaper man re¬ 
ferred to in paragraph 6 would not be embarrassed; plain¬ 
tiff would not accede to the request of defendant Garnett. 

9 - Plaintiff alleges that the defendant Garnett an¬ 
gered when plaintiff would not accede to his demands and 
angered also by the action of plaintiff in insisting that his 
clients (referred to in paragraph 6) stand trial rather than 
accept the inducements of Garnett to plead guilty acting 
maliciously and without just or probable cause and acting 
beyond the scope of his official duties and acting palpably 

and manifestly beyond the scope of his official duties 
30 entered into a conspiracy with the defendant Baker 

to destroy plaintiff’s livlihood in the practice of law 
and in furtherance of said conspiracy the defendant Baker 
at the request of defendant Garnett induced certain per¬ 
sons to make false charges against plaintiff knowing that 
said charges were false; that said charges were induced 
by defendant Baker and sent to defendant Garnett who 
transmitted them to the Grievance Committee of the Bar 
Association and said Grievance Committee found the charge 
to be without substance and took no action. 

10 - Plaintiff further alleges that in furtherance of 
said conspiracy the defendant Garnett acting beyond-the 
scope of his official duties and acting maliciously and 
without just and probable cause induced the defendant 
Baker to interview certain clients of plaintiff’s confined 
at the District Reformatory at Lorton, Virginia and en¬ 
deavored to induce said clients to make false charges 
against plaintiff and the said Baker acting maliciously 
promised said clients that defendant Baker and defendant 
Garnett who see that the sentences of said clients would 
be reduced if they made charges against plaintiff. 
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11 - Plaintiff further alleges that on or about July 
15, 1936 defendants Garnett, Fihelly, Ford and Baker en¬ 
tered into a conspiracy to induce certain prisoners rep¬ 
resented by plaintiff-and said prisoners being then con¬ 
fined at the District Jail-to make false charges against 
plaintiff and did induce said prisoners to make false 
charges and to give false testimony before the grand jury 
of the District of Columbia - which testimony was known 
by the plaintiffs to be false; as a result of such false 
charges and false testimony the plaintiff was indicted by 
the grand jury; the action of the plaintiffs in this con¬ 
nection was malicious and without just or proable cause 
and was palpably and manifestly beyond the scope of the 
official duties of the defendants Garnett, Fihelly and Baker. 

12 - Plaintiff further alleges that in furtherance of 
31 this conspiracy the defendants Garnett, Fihelly, Baker 

and Ford induced certain witnesses to give false tes¬ 
timony at the trial of plaintiff and the said defendants 
through the use of false evidence and said false testimony 
brought about the conviction of plaintiff; the false testi¬ 
mony and the false evidence was known by the defendants 
to be false; the action of the defendants Garnett, Fihelly 
and Ford was malicious, without just or probable cause 
and was palpably and manifestly beyond the scope of their 
official duties; the conviction of plaintiff occurred in Jan¬ 
uary, 1937. 

13 - Plaintiff further alleges that after his convic¬ 
tion he was denied bond pending appeal and was com¬ 
mitted to the District Jail where he remained from March 
19, 1937 to July 24, 1937 when he was released on bond 
after his conviction was reversed by the Court of Appeals 
on July 22, 1937. 
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14 - Plaintiff further alleges that the defendants, 
after plaintiff had been committed to jail, arranged to have 
prosecution against clients of plaintiff dropped as a result 
of the assistance of said clients - one Walter C. Johnsen, 
one Edward Dietrich and one Erma Miller - giving false 
testimony against plaintiff and bringing about the convic¬ 
tion of plaintiff; plaintiff alleges that the defendants 
were fearful that the said Johnsen, Dietrich and Miller 
would reveal to plaintiff the details of the unlawful con¬ 
spiracy; as a result of the action of the defendants the 
said Johnsen, Dietrich and Miller were released from cus¬ 
tody although they had been indicted for defrauding local 
banks and department stores. 

15 - Plaintiff further alleges that the defendant 
Garnett was in the summer of 1937 an aspirant for a 
judgeship on the Court of Appeals and plaintiff revealed 
to the proper authorities the unfitness of the Garnett for 
a judicial post and the affiliation of the defendant Gar¬ 
nett with the KuKluxKlan and although the said Gar- 

32 nett was slated for the post his name was withdrawn 
from consideration; plaintiff further alleges that the 
defendant Garnett was angered as a result of this action 
on the part of plaintiff and thereupon entered into 
another conspiracy with the defendants Fihelly, Baker and 
Ford to injure the plaintiff and thereupon again induced 
the criminals Johnsen, Dietrich and Miller to give false 
testimony before the grand jury of the District of Colum¬ 
bia and by the use of such false testimony and false evi¬ 
dence - both known to the defendants to be false - were 
able to have four additional indictments returned against 
plaintiff - said indictments being based upon the original 
allegations; the action of the defendants in this respect 
was malicious and without just or probable cause and as 
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to defendants Garnett, Fihelly and Baker was palpably and 
manifestly beyond the scope of their official duties; the 
indictments referred to in this paragraph were returned 
in November, 1937. 

16 - Plaintiff further alleges that upon the bases 
of the indictments referred to in paragraph fifteen the 
defendants induced the grievance committee of the bar 
association to institute action against plaintiff and this 
resulted in suspension of plaintiff without a hearing but 
said suspension was nullified by the Court of Appeals 
and plaintiff restored to practice. 

17 - Plaintiff further alleges that his second trial 
was held in March, 1938 when defendants again induced 
the criminals Johnsen, Dietrich and Miller to give false 
testimony against plaintiff and defendants used false evi¬ 
dence against plaintiff - said false testimony and false 
evidence was known to defendants to be false; plaintiff 
further alleges that the defendants intimidated and threat¬ 
ened the witnesses summoned by plaintiff and endeavored 
to induce said witnesses not to testify for the plaintiff; 
the action of the defendants in inducing witnesses to give 

false testimony and in using false evidence and in 
33 threatening and intimidating witnesses summoned by 

the plaintiff was malicious and as to defendants Gar¬ 
nett, Fihelly and Baker was palpably and manifestly be¬ 
yond the scope of their official duties. 

18 - Plaintiff alleges that in the second trial he was 
acquitted of all charges and all charges brought by the 
grievance committee were dismissed. 

19 - Plaintiff alleges that as a result of the wrong¬ 
ful acts of the defendants he has been seriously and griev¬ 
ously damaged; that he was put to great expense in 
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preparing for the defense of his trials; that his earning 
power was stopped for a long period of time and his 
health was seriously impaired by his unjust confinement 
in the District Jail. 

Wherefore plaintiff asks for judgment against the 
defendants in the amount of $500,000 plus costs of this 
suit. 

James J. Laughlin 
National Press Bldg. 

Counsel for Plaintiff. 

Second Amended Complaint—Damages— 
Malicious Prosecution. 

The second amended complaint of James J. Laughlin 
36 shows unto the Court the following: 

1 - He is a citizen of the United States and a resident 
of the District of Columbia and a member of the bar 
of this court, the Court of Appeals and the Supreme Court 
of the United States. 

2 - During the times mentioned in this complaint 
the defendant Leslie C. Garnett was United States At¬ 
torney for the District of Columbia - resigning about 
January 1, 1938; the defendant John W. Fihelly was an 
assistant United States Attorney; the defendant Allen 
Baker was a police officer attached to the office of the 
United States Attorney and the defendant Charles E. 
Ford was a member of the bar of this court; all defend¬ 
ants are sued in their personal capacities. 

3 - That in 1935 the defendants Garnett and Baker 
entered into a conspiracy to harass and annoy the plain¬ 
tiff and to interfere with his practice of law; that acting 
maliciously and without just or probable cause and act¬ 
ing palpably and manifestly beyond the scope of their 
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official duties did prevail upon certain persons to make 
false charges against the plaintiff and the defendant 
Baker at the request and under the direction of defend¬ 
ant Garnett did interview certain clients of plaintiff’s 
confined at the District of Columbia Reformatory at Lor- 
ton, Virginia and endeavored to induce said clients to 
make false charges against plaintiff. 

4 - Plaintiff further alleges that in 1936 the defend- 
37 ants Garnett, Fihelly, Baker and Ford entered into 

another conspiracy to injure and defame plaintiff 
and to force him from the practice of his pro¬ 
fession and prevailed upon certain persons to make 
false charges against plaintiff before a grand jury 
of the District of Columbia and that the afore¬ 
said defendants knew that said charges were false and 
the aforesaid defendants prepared certain false and forged 
documents and had same presented to the grand jury and 
as a result of such false and forged documents and the 
above described testimony succeeded in indicting plaintiff 
and forcing him to go to the expense and annoyance of 
defending himself in a criminal trial; that the defendants 
by the use of false testimony and false and forged docu¬ 
ments and by intimidating witnesses of plaintiff were 
able to bring about a conviction of plaintiff; that the de¬ 
fendants knew that the testimony aforesaid was false 
and that the defendants knew that the documents re¬ 
ferred to were false and forged; that plaintiff was denied 
bond pending appeal and was committed to jail for four 
months until his conviction was reversed by the United 
States Court of Appeals for the District of Columbia when 
he was again admitted to bail. 
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5 - Plaintiff further alleges that after his conviction 
was reversed by the Court of Appeals he opposed the 
appointment of defendant Garnett to a judicial post due 
to Garnett’s affiliation with the KuKluxKlan and the 
defendants and each of them conspired anew to injure 
and destroy plaintiff in the practice of his professional 
and by the use of false testimony and false and forged 
documents - such false and forged testimony known by 
the defendants to be false and forged - succeeded in hav¬ 
ing additional indictments returned against plaintiffs 
based on same subject matter and used the new indict¬ 
ments as a vehicle to obtain the suspension of plain- 

38 tiff from the practice of law without a hearing and 
said suspension was vacated by the United States 
Court of Appeals. 

6 - Plaintiff further alleges that upon a retrial he 
was completely exonerated of all criminal charges by a 
jury in the District Court of the United States for the 
District of Columbia and all charges before the bar as¬ 
sociation were dismissed and he was restored to good 
standing. 

7 - Plaintiff further alleges that the action of de¬ 
fendants Garnett, Fihelly and Baker was malicious and 
without just or probable cause and was palpably and 
manifestly beyond the scope of their official duties. 

8 - Plaintiff alleges that as a result of the unlaw¬ 
ful conspiracy participated in by the defendants resulting 
in the prosecution of plaintiff he was seriously damaged 
in his profession; that he was put to great expense in 
defending himself; that his health was impaired due to 
his unjust confinement in the District Jail. 
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Wherefore plaintiff asks for judgment against de¬ 
fendants in the amount of five hundred thousand dol¬ 
lars ($500,000) plus costs of this suit. 

James J. Laughlin 
National Press Bldg. 
Counsel for Plaintiff. 

Order. 

This case having come on to be heard at this term 

42 upon the several motions of the defendants to dis¬ 
miss the second amended complaint, it is by the Court 

this 8th day of October, 1941, 

Adjudged, Ordered and Decreed that the motion of 
the defendants Garnett and Fihelly and the motion of 
the defendant Baker, be and they hereby are sustained; 

And It Is Further Ordered that the motion of the 
defendant Ford to dismiss the complaint be and the same 
hereby is overruled; 

And It Is Further Ordered that the plaintiff is given 
leave to file within ten days a motion for leave to file 
a third amended complaint, provided that said motion be 
accompanied by a copy of the proposed third amended 
complaint. 

Jennings Bailey. 

Justice 

Motion for Leave to File Third Amended Complaint 

in Above Cause. 

Now comes the plaintiff and moves the Court to leave 

43 to file third amended complaint in above entitled 
cause and annexes hereto the third amended com¬ 
plaint. 

James J. Laughlin 
National Press Bldg. 

Counsel for Plaintiff. 
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Third Amended Complaint. 

The Complaint of James J. Laughlin shows unto the 

44 Court the following: 

1 - He is a citizen of the United States and a resident 
of the District of Columbia and is a member of the Bar 
of the District Court of the United States for the District 
of Columbia, the United States Court of Appeals for the 
District of Columbia and the Supreme Court of the United 
States. 

2 - The defendant Garnett is a citizen of the United 
States and a resident of the District of Columbia and was 
at the time of the acts mentioned in this complaint United 
States Attorney for the District of Columbia. He is sued 
in his personal capacity. 

3 - The defendant Fihelly is a citizen of the United 
States and a resident of the District of Columbia and was 
at the times mentioned in this complaint an assistant 
United States Attorney for the District of Columbia. He 
is sued in his private capacity. 

4 - The defendant Baker is a citizen of the United 
States and a resident of the District of Columbia and was 
at the times mentioned herein a member of the Metropoli¬ 
tan Police Department attached to the office of the United 
States Attorney. He is sued in his private capacity. 

5 - The defendant Ford is a citizen of the United 

States and a resident of the District of Columbia and 

45 is a member of the Bar of this Court. 

6 - Plaintiff alleges that in March, 1935 a committee 
of the House of Representatives of the United States con¬ 
ducted a hearing into crime conditions and the administra¬ 
tion of justice in the District of Columbia and after the 
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taking of considerable testimony made its first recom¬ 
mendation that the defendant Garnett was unfit to hold 
office, that he lacked public confidence and respect and 
should be removed; plaintiff alleges that the report of the 
hearings before the said committee were given wide cir¬ 
culation and the first recommendation was greatly pub¬ 
licized and all the local papers save one greeted the recom¬ 
mendation with acclaim and approval - however one local 
came to the defense of Garnett. 

7 - Plaintiff alleges that in March, 1935 he was re¬ 
quested by the Bureau of Rehabilitation to represent two 
indigent prisoners confined at the District Jail - one of 
the prisoners had been induced by a prominent newspaper 
man - the same newspaper that came to the rescue of Gar¬ 
nett when his office was in jeopardy - to go with the 
newspaperman to the Wardman Park Hotel. When the 
young man was alone with the newspaperman in his apart¬ 
ment the newspaperman prepared a liquid concoction for 
the young man to drink. After drinking the liquid prep¬ 
aration the young man fell asleep and thereupon the 
newspaperman perpetrated an indecent assault upon the 
young man which constituted a serious crime against na¬ 
ture. 

8 - After the indecent assault was perpetrated the 
young man awakened and then threatened the newspaper¬ 
man with a sound trouncing and thereupon the news¬ 
paperman gave to the young man certain sums of money 
and later on from time to time turned over to the young 
man (Peebles) other sums of money and also turned over 
sums of money to the companion of the young man 
(Kelly). 

9 - Plaintiff alleges that after sums of money had 
been given to the said Peebles and Kelly the newspaper- 
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man caused them to be arrested and indicted for the crime 

of robbery and after their indictment for robbery the 
46 plaintiff was requested to represent them. 

10 - Plaintiff alleges that after the indictment of 
Peebles and Kelly the newspaperman was anxious that 
the case be not tried and the newspaper he represented 
brought pressure on the plaintiff urging that he induce 
Peebles and Kelly to plead guilty; plaintiff alleges that 
the defendant Garnett sent word to him that if he would 
induce the defendants (Peebles and Kelly) to plead guilty 
that the plaintiff would be the recipient of favors from the 
office of the United States Attorney and from the news¬ 
paper in question; plaintiff alleges that he rejected all 
such propositions. 

11 - Plaintiff alleges that as a result of his failure 
to agree to the propositions offered by the defendant Gar¬ 
nett that is that he ignore his duty as attorney for the 
said Peebles and Kelly in order that he might save the 
defendant Garnett and the newspaper from embarrass¬ 
ment the defendant Garnett, Fihelly, Baker and Ford en¬ 
tered into a conspiracy to drive the plaintiff from the 
practice of his profession and the defendants and each of 
them set in motion a chain of overt acts to annoy, em¬ 
barrass and interfere with the plaintiff in the practice of 
law. 

12 - Plaintiff alleges that the defendant Garnett 
sent the defendant Baker to the District of Columbia Re¬ 
formatory at Lorton, Virginia to interview clients of plain¬ 
tiff confined at Lorton and the defendant Baker acting 
wholly outside the scope of his official duties and acting 
maliciously and wrongfully asked certain of plaintiff’s 
clients to make false charges against plaintiff and the 



33 


said defendant Baker stated to plaintiff’s clients that if 
the said clients would make false charges against plaintiff 
that the defendant Baker and the defendant Garnett would 
see that the sentences of the said clients would be modi¬ 
fied; plaintiff alleges that the defendant Baker at the time 

of his aforesaid visit stated to the clients of plaintiff 
47 that he (Baker) was acting at the request and under 

the direction of the defendant Garnett. The action 
of the defendant Garnett was wholly outside the scope of 
his official duties and was malicious and wrongful. 

13 - Plaintiff alleges that the defendant Baker acting 
under the direction of the defendant Garnett approached 
certain attorneys in the District of Columbia and endeav¬ 
ored to induce the said attorneys to make false charges 
against plaintiff - said false charges were false and 
known by the defendants Baker and Garnett to be false. 
The said defendant Baker informed the attorneys in ques¬ 
tion that he was acting at the request and under the di¬ 
rection of the defendant Garnett; the action of the defend¬ 
ants Baker and Garnett were wholly outside the scope of 
their official duties and were malicious and wrongful. 

14 - Plaintiff alleges that the defendants Baker and 
Garnett did induce certain lawyers to make unjustified and 
unwarranted charges - which were known by the de¬ 
fendants Baker and Garnett to be false - against plain¬ 
tiff and the defendant Garnett did thereupon transmit 
such charges over his own signature to the personal at¬ 
tention of his friend - Walter C. Clephane - of the Bar 
Association. The said Clephane although he well knew 
that the charges were false and were unjustified and un¬ 
warranted asked the plaintiff to visit him at his office; 
plaintiff visited the said Clephane and was subjected to 
much abuse and ridicule at the hands of the said Clephane; 
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the said Clephane informed plaintiff that he was acting 
at the request of the defendant Garnett; plaintiff alleges 
that the said Clephane endeavored to pursue the charges 
against plaintiff although he well knew that the charges 
were false and were unjustified and unwarranted but the 
full committee of the Bar Association realizing that the 
charges were without substance dismissed the said charges. 
Plaintiff alleges that the actions of the defendant Garnett 

in this regard were wholly outside the scope of his 
48 official duties and were malicious and wrongful. 

15 - Plaintiff further alleges that the defendant 
Baker acting under the direction of the defendant Gar¬ 
nett approached certain clients of plaintiff whom plain¬ 
tiff was representing in criminal and habeas corpus mat¬ 
ter and endeavored to induce said clients to dispense with 
the services of plaintiff and to engage the services of 
other attorneys and informed said clients that if they 
dispensed with the services of the plaintiff that defend¬ 
ants Baker and Garnett would see that said clients would 
receive either a speedy hearing or favorable recommenda¬ 
tions from the United States Attorney. The actions of 
the defendants Garnett and Baker in this regard are 
wholly outside the scope of their official duties and were 
malicious and wrongful. 

16 - Plaintiff alleges that in 1936 his professional 
services were engaged by one Walter C. Johnsen, one 
Edward R. Dietrich and one Erma Miller to represent 
them in certain criminal proceedings; the said Johnsen, 
Dietrich and Miller had swindled banks and department 
stores throughout the United States as well as in the 
District of Columbia and two indictments were returned 
against them in the District of Columbia. 
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17 - Plaintiff alleges that the defendants Garnett, Fi- 
helly, Baker and Ford interviewed the said Johnsen, Diet- 
rich and Miller and stated to them that if they would 
make false charges against the plaintiff that the defend¬ 
ants Garnett and Fihielly would dismiss the indictments 
against them in the District of Columbia. 

18 - Plaintiff alleges that the defendants Garnett, 
Fihelly, Baker and Ford did induce the aforesaid John¬ 
sen, Dietrich and Miller to make false charges against 
plaintiff - which charges were known by the defendants 
Garnett, Fihelly, Baker and Ford to be false; plaintiff 
further alleges that the defendants Fihelly, Baker and 
Ford acting under the direction of the defendant Garnett 
induced the said Johnsen, Dietrich and Miller to prepare 

certain forged documents which were known to the 
49 defendants Garnett, Fihelly, Baker and Ford to be 

false and as a result of the false testimony given 
by the aforesaid Johnsen, Miller and Dietrich - which 
was known by the defendants Garnett, Fihelly, Baker 
and Ford to be false - and the false and forged docu¬ 
ments - which were known by the defendants Garnett, 
Fihelly, Baker and Ford to be false and forged - plaintiff 
was indicted by the grand jury. 

19 - Plaintiff alleges that after the false testimony 
and false and forged documents were presented to the 
grand jury the said defendants Garnett and Fihelly caused 
the grand jury to make a special return in the case of 
plaintiff and the said defendants Garnett and Fihelly 
thereupon requested that a bench warrant issue for the 
arrest of plaintiff although the said Garnett and Fihelly 
was available and would have readily appeared. 
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20 - Plaintiff alleges that the acts of the defendants 
Garnett, Fihelly and Baker as set forth in paragraphs 
17 and 18 were wholly outside the scope of their official 
duties and were malicious and wrongful. 

21 - Plaintiff alleges that as a result of the false 
testimony given by the aforesaid Johnsen, Dietrich and 
Miller and as a result of the false and forged documents 
presented to the jury at the trial of plaintiff the plaintiff 
was convicted. 

22 - Plaintiff alleges that although he appealed his 
case to the United States Court of Appeals he was denied 
bond pending appeal and was confined at the Washington 
Asylum and Jail from March 19, 1937 until July 22, 1939 
when his conviction was reversed by the United States 
Court of Appeals and he was ordered released on bond. 

23 - Plaintiff alleges that while he was confined at 
the Washington Asylum and Jail he was approached by 
the aforesaid Walter Johnsen who revealed to plaintiff 
the details of the conspiracy entered into by defendants 

Garnett, Fihelly, Baker and Ford and the aforesaid 
50 Johnsen informed plaintiff that he was angry with 

the defendants Garnett, Fihelly, Baker and Ford be¬ 
cause they had failed to keep their bargain with Johnsen, 
Dietrich and Miller - that is the promise that the afore¬ 
said Johnsen, Dietrich and Miller would be released if 
they were successful in convicting plaintiff by the use 
of false testimony and false documents; plaintiff alleges 
that thereupon the said Johnsen turned over to plaintiff 
a written statement signed by the said Johnsen and a 
written statement signed by the aforesaid Erma Miller 
outlining the details of this conspiracy and the aforesaid 
statements are annexed hereto as Exhibits A and B and 
made a part of this complaint. 
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24 - Plaintiff alleges that the defendant Garnett as¬ 
certained from defendant Ford that the aforesaid John- 
sen and Miller were about to make written statements 
outlining the conspiracy and not realizing that statements 
had already been made the defendants Garnett and Fihelly 
arranged to have the criminal indictments against the 
aforesaid Johnsen, Dietrich and Miller dismissed notwith¬ 
standing that they had swindled banks and department 
stores in the District of Columbia. 

25 - Plaintiff alleges that after he was released on 
bond on order of the United States Court of Appeals 
that the Hon. Josiah Van Orsdel of the United States 
Court of Appeals died and the defendant Garnett was 
selected by the Attorney General of the United States 
to succeed Justice Van Orsdel and plaintiff alleges that 
he informed the President of the United States that the 
defendant Garnett had been a member of the Ku Klux 
Klan and was unfit for a judicial office and there¬ 
upon the defendant Garnett was removed from considera¬ 
tion for a judicial berth. 

26 - Plaintiff alleges that when the defendant rea¬ 
lized that the plaintiff had revealed his affiliation with 
the Ku Klux Klan he again summoned the aforesaid John¬ 
sen, Dietrich and Miller to Washington and induced them 
to again appear before the grand jury and to give false 

testimony - which was known by the defendants Gar- 
51 nett, Fihelly, Baker and Ford to be false - and by the 

use of such false testimony and the use of false and 
forged documents - which were known by the defendants 
to be false and forged - defendants succeeded in having 
four additional indictments returned against plaintiff - 
making a total of six indictments; the action of the de- 
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fendants Garnett, Fihelly and Baker was wholly outside 
the scope of their official duties and was malicious and 
wrongful. 

27 - Plaintiff alleges that although no disciplinary 
action had been taken against him when the original 
criminal charges were pending that the defendant Gar¬ 
nett induced the Bar Association of the District of Co¬ 
lumbia to bring charges against plaintiff and although 
plaintiff was given no opportunity to be heard he was 
suspended from practice without notice; plaintiff alleges 
that the United States Court of Appeals found that the 
suspension of plaintiff was unlawful and ordered plaintiff 
restored to practice. 

28 - Plaintiff alleges that in March, 1938 he was re¬ 
tried on the old indictments as well as on the new in¬ 
dictments and at the trial the statements of the afore¬ 
said Johnsen and Miller were received in evidence and 
read to the jury and the jury acquitted plaintiff on all 
counts of all indictments. 

29 - Plaintiff alleges that prior to the trial and dur¬ 
ing the trial and preceding the trial the defendants Ford 
and Baker and Fihelly acting under the direction of de¬ 
fendant Garnett endeavored to intimidate and browbeat 
the witnesses cf plaintiff and did endeavor to induce the 
said witnesses for plaintiff to absent themselves from the 
plaintiff’s trial; plaintiff alleges that this action on the 
part of the defendants Garnett, Fihelly, Baker and Ford 
were wholly outside the scope of their official duties and 
was malicious and wrongful. 

30 - Plaintiff alleges that after his last criminal trial 
52 all charges pending with the Bar Association were 

dismissed by District Court. 
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31. Plaintiff alleges that as a result of the wrong¬ 
ful and malicious actions of the defendants he has been 
seriously and gravely injured- his practice of law was 
practically destroyed for two years - his health was im¬ 
paired due to his unjust confinement - and he was com¬ 
pelled to expend considerable sums of money for legal 
representation and for bond premiums. 

Wherefore plaintiff asks for judgment against the 
defendants in the amount of Five hundred thousand dol¬ 
lars - ($500,000.00), plus costs of this suit. 

James J. Laughlin 

National Press Bldg. 

Counsel for Plaintiff. 

Plaintiff demands trial by jury. 

James J. Laughlin. 

October 23, 1941. 

Exhibit A 

Laughlin v. Garnett, et al CA 2163 

In order that I may right the wrong I have done, I, 
Walter C. Johnson, do make the following statement of 
my own free will. 

The testimony I gave at the trial of Mr. James Laugh¬ 
lin was false in many ways, and I now desire to correct 
it as follows: 

1 - I testified at the trial, “that I did not send for 
Mr. Laughlin, and that he butted in my case.” That is 
untrue. I sent for Mr. Laughlin and asked him to take 
action against Attorney Denny Hughes who had taken 
my money and had done nothing for me, after promising 
to have me out by night. Mr. Laughlin refused to take 
action against Mr. Hughes, and it was then that I asked 
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him (Mr. Laughlin) to take my case. I explained the 
case briefly to him and he promised to look into the case 
and return on Monday, June 8th, 1936, - it was then Sat¬ 
urday, June 6th, 1936. 

2- 1 also testified on the stand that “I hired Mr. 
Laughlin only for the purpose of getting me out on bond.” 
That is also false. I hired him to look after my case in 
every way. I had been sued in Municipal Court by the 
Palais Royal department store, and I was afraid of a suit 
by the Hecht Company department store. I wanted him 
(Mr. Laughlin) to take the case of these suits after Denny 
Hughes had failed to do so. Had it not been for Mr. 
Laughlin, the suit of the Palais Royal would have gone by 
default, as Mr. Hughes failed to show up when the case 
was called. Although I knew it would be almost impos¬ 
sible for me to get out on bond, I asked Mr. Laughlin to 
do all he could for me. I also asked him to work on the 
detainers held against me, as Mr. Wanamaker, of the 
“check squad”, had told me that we were wanted in sev¬ 
eral cities. I was anxious for Mr. Laughlin to get Erma 
Miller out on bond as she was sick, and I wanted her 
to get out so she could help me. I also asked Mr. Laugh¬ 
lin to find out if the Riggs National Bank would prosecute 
me and to see if the Palais Royal would drop the criminal 
action against me. I also asked Mr. Laughlin to make 
a trip out of town to find out about the detainers held 
against me. 

3- 1 testified on the stand that “Mr. Laughlin’s fee 
in total was to be $10.00.” That is false. I agreed to pay 
him (Mr. Laughlin) $1500.00 and have not paid him in 
full as yet. 

4- 1 testified on the stand that “the $500.00 cash 
bond for Erma Miller was to be in my name.” That is 
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false. That $500.00 was put up of Mr. Laughlin’s fee, and 
I do know that it was up in Mr. Laughlin’s name, and was 
to come back to Mr. Laughlin when Erma Miller’s case 
was disposed of. That $500.00 was part of Mr. Laughlin’s 
fee of $1500.00 and it left me still owing Mr. Laughlin 
$1000.00 

5-1 testified on the stand that “I did not know that 
Erma Miller got the money ($1492.50) that was turned 
over to her on June 29th, 1936.” That is false. I knew 
that she got the money and Mr. Laughlin showed me the 
receipt on June 30, 1936 at the D. C. jail. Erma Miller 
also wrote me that she got the money. Had I not known 
that she had gotten the money on June 29th, I would 
not have turned over to Mr. Laughlin the check for $785.00 
on July 10, 1936. 

Mr. Laughlin did everything he could to help me. 
54 He visited me at the jail 35 or 40 times. He made 

every effort to get me out on bond and sent bonds¬ 
men to see me. It was impossible to get out on account 
of the detainers. He visited the check squad at least ten 
times, and the District Attorney’s office ten or fifteen 
times. He went to the Department of Justice for me. He 
called on the Palais Royal several times and the Riggs 
National Bank. He went to Baltimore several times for 
me to find out about an investigation there. He also went 
to Cleveland, Columbus and Indianapolis, to find out about 
investigations there. 

He appeared in Municipal Court for me several times 
and took an appeal to the Court of Appeals. He also filed 
a habeas corpus for me in the District Court. No one 
could have done more for me than Mr. Laughlin did. 

I found out in the early part of August, 1936, that 
certain lawyers around the court house did not like Mr. 
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Laughlin. I also found out that Mr. Garnett’s office did 
not like him. Certain lawyers came to me and said I had 
a chance to help myself if I would make a complaint 
against Mr. Laughlin. Realizing how serious my case 
was, I was willing to do anything to get out. I then 
made a complaint and said that Mr. Laughlin was hold¬ 
ing $2800.00 of my money. I then had several interviews 
with members of the District Attorney’s office. At that 
time I did not tell them the real facts. I later told them 
that Erma Miller got the $1500.00 and asked if they could 
get the $500.00 bond money back. Mr. Fihelly, Mr. Baker 
and Mr. Garnett would not let me change my story and 
tell the real truth. They told me that Mr. Garnett had 
had more trouble with Mr. Laughlin than all the lawyers 
in Washington together. I did not know what kind of 
trouble and thought it meant dishonesty. I later found 
out that Mr. Garnett did not like Mr. Laughlin because he 
fought for his clients and would not let them plead guilty 
if he thought they had a chance of going to trial and 
being found not guilty. I also found out that he had 
helped more poor people and tried every way to see that 
there was justice done in all cases that he handled. Mr. 
Laughlin also filed numerous writs of habeas corpus for 
poor peple. 

Several times before the trial I told Mr. Fihelly that 
it would not be fair to go through with it, as Mr. Laughlin 
did not get any money that did not belong to him. He 
told me that I had to go through with it or he would have 
me indicted for perjury, and he promised me that if I 
made my story strong enough on the stand to convict Mr. 
Laughlin, he would see that I was turned loose. He told 
me if I played ball with him he would play ball with me, 
and if I helped to convict Mr. Laughlin it would make him 



43 


(Mr. Fihelly) solid with Mr. Garn.ett. He said (Mr. 
Fihelly) “Your case doesn’t mean anything to us,--Laugh- 
lin is the man we want to get.” He told me just what to 
say on the stand. I was taken to the District Attorney’s 
office every day for (3) three weeks before the trial, and 
everything I was to say on the stand was carefully gone 
over. He also told me how to answer questions on cross- 
examination and not to be afraid as nearly every lawyer 
was afraid to take Mr. Laughlin’s case because Mr. Gar¬ 
nett didn’t like him. He said, “You needn’t be afraid of 
the lawyers on the other side. I will look after that.” He 
said for me to remember that the lawyers in Washington 
all expected favors from Mr. Garnett, and they would be 
careful how they fought the District Attorney’s office in 
the trial, as they all knew that Mr. Garnett was after 
Laughlin. 

During the trial, Fihelly and Baker kept in touch 
with me several times a day and told me to stick to my 
story. Certain lawyers were also in touch with me every 

day and told me to stock tight. All of them kept? tell- 
55 ing me, “Remember, you will get out as soon as the 

case is over.” 

During the first day of the trial, I was shown a copy 
of a letter sent to me by Mr. Laughlin. It was dated 
June 15, 1936, and was sent special delivery. In that let¬ 
ter, Mr. Laughlin told me that Erma Miller had been re¬ 
leased and for me to pay the other $1000.00 as soon as 
possible. Mr. Fihelly and Mr. Baker had already told me 
to deny getting any letters from Mr. Laughlin, and not to 
admit anything that would hurt mr. -- I denied getting 
the letter and had forgotten about it having been sent 
special delivery. After the trial that evening, Mr. Baker 
came to me and said that they would put me back on the 
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stand the next day, and to say that Erma Miller had sent 
me a special delivery. He told me that the name of the 
sender of a special delivery is never kept as a record, and 
that Laughlin’s lawyer couldn’t actually show that the 
special delivery letter that I got was the one from Mr. 
Laughlin. I got on the stand next day and did as Mr. 
Baker instructed me to do. 

After the trial was over, I asked Mr. Fihelly about 
getting out. He kept putting me off. Finally he said if 
Garnett turned me loose, the D. C. Police Department 
would make a big kick and the Riggs Bank and Palais 
Royal and Hecht Company would be on the District At¬ 
torney’s neck, and the Ohio Hotel Association would 
make a big howl. 

This statement is made by me of my own free will. 
I want to correct the injustice I have done and will do so 
no matter what may happen to me. Mr. Laughlin kept 
every promise he made to me and not only is he not hold¬ 
ing any money that belongs to me, but I actually owe him 
money. The mistake I made was in turning against Mr. 
Laughlin. I have found out that the reason he was not 
liked by the lawyers around the court house was because 
he fought for his clients, and would not sell them out 
to the District Attorney. No person ever received more 
attention from a lawyer than I received from Mr. Laughlin 
while he represented me. 

I am confident that had I stuck to Mr. Laughlin I 
would be out by this time. However, whether I get out 
today, tomorrow or ten years from now, I will do all I 
can to do right the wrong I have done Mr. Laughlin. 

(Signed) Walter C. Johnson 
(Witness) William G. Lansdale 
Witness Bernard L. Downey 
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Exhibit B 

Statement of Erma Miller 

Laughlin v Garnett, et al CA 2163 

I said I didn’t get the $1400.00 from Mr. Laughlin 
56 at the Second National Bank. I was told to say that 
for Mr. Garnett, Mr. Fihelly, Mr. Baker and Mr. Ford. 
I did get the money on June 29. I got there about 1:30 
and waited about a half hour for Mr. Laughlin. I left 
a note at his house the night before and knew that he 
would be there. I knew the money was there as I was 
with him when he put in there and had been there once 
before with Mr. Laughlin and a marshal. When I got 
there and was sitting in the lobby I saw two people 
watching me. One was behind a desk and the other 
walked past me about a dozen times. I thought he was 
a detective and was scared and thought Mr. Wanamaker 
had told them all about me and Walter. Mr. Laughlin 
came in about two o’clock and I waited while he went 
to the safety box and got the money and brought it out. 
It was in an envelope and he counted it out and then 
asked me to count it. I counted it and he said “Give 
me a receipt so I can show it to Walter.” I told him 
to make it out and I would sign it. He made it out 
and I signed it and then we went out the side door of 
the bank. 

Mr. Garnett, Mr. Baker, Mr. Ford and Mr. Fihelly 
knew this but said for me to say that I didn’t get the 
money and that if I did just as they told me I would 
get out and Walter would get out. I was more scared 
for myself than Walter, as I had written on the checks 
that were cashed at the Palais Royal, and I knew that 
they could tell it was my writing, and was glad when 
they said they wouldn’t bring me to trial. 
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I also turned over to Mr. Fihelly and Mr. Baker a 
sheet of paper that had been written on but net signed. 
It was made out by Mr. Laughlin but not signed by 
him. He had made out a receipt for $188.00 but I did 
not sign it as I gave him Five Dollars to give a man 
whose charge account Walter had forged, and Walter 
wanted the man to come to see him in the jail to see if 
he would drop the charges. When I gave Mr. Laughlin 
the five dollars he made out a new receipt for $183.00 and 
that is the one I signed and gave to him. The paper 
Mr. Fihelly and Mr. Baker had gotten from me was 
showed me at the trial and I said that I did not sign 
it and that the name was traced. I said I had signed 
one for $183.00. Mr. Baker told me after that Dietrich 
had signed my name to the one for $188.00 that was in 
the trial. He told me this the first evening he came 
to my place for a date. I said that I did not know the 
$500.00 bail money was for Mr. Laughlin. I knew it was 
put up in his name and that he was to get it back when 
the trial was over, as part of his money for working on 
the case for us. Walter told me all this. 

I was paid $1100.00 for testifying against Mr. Laugh¬ 
lin. Mr. Garnett gave me $600.00 in his office and the 
rest was in checks. One check was for $355.00. Mr. Gar¬ 
nett didn’t hand me the money but said to look in the 
drawer of his desk and I would find something for me. 
I opened it and found six (6) $100.00 bills. I was given 
money other times by Mr. Fihelly and Mr. Ford. Mr. 
Ford came to my place several times and said if I needed 
anything to let him know, and I also saw him while in 
Florida after the Laughlin trial. 

I talked to Mr. Garnett, Mr. Ford, Mr. Baker and 
Mr. Fihelly about thirty or forty times before the case 
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came up and Mr. Fihelly and Mr. Ford went over my 
testimony and told me just what to say. When Walter 
and Dietrich were brought to the court house Mr. Baker 
used to get lunch for us and let us eat with them. 

Every day during the trial I stayed in Mr. Fihelly’s 
office. After he met Doris he had me bring her with 
me and we would both be in his office. He used to let 
Doris use his car and he and Mr. Ford used to go out 
with us. Mr. Fihelly wanted to go to Florida with us 
but said he couldn’t make it as Garnett was going to 
be made a Judge and he was going to get Mr. Garnett’s 
place. 

This statement is made of my own free will and I 

57 only want to tell the truth about the whole thing, 
as I am sick of the whole mess. I didn’t want to 

come here in the first place and only did after Walter 
called me from Garnett’s office, while I was in Chicago, 
and said that it would help him a lot if I came right 

back. I came back as soon as I could even though I 

wasn’t well and had been sick ever since I got back to 
Chicago. I wanted to help Walter out of his trouble 
and also get out of my mess. The only way I could get 

out was to do what I did, and I know now that Mr. 

Laughlin was doing all he could for us, and everything 
I said against him was not true. 

(signed) E. Miller 

Order. 

Now on this 30th day of March, 1942, this Court 

58 having had under advisement the plaintiff’s motion 
for leave to file a third amended complaint and hav¬ 
ing heard and considered the oral arguments and having 
read and considered the written briefs and arguments, 
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submitted on behalf of the parties, it is by the Court 
Ordered And Adjudged: 

That plaintiff’s said motion be and the same hereby 
is denied; provided that this ruling shall be without 
prejudice as to appropriate supplemental pleading, if any, 
in connection with issues heretofore joined in this cause 
between plaintiff and defendant Ford. 

Edward C. Eicher 
Chief Justice 

Narrative Statement of Proceedings. 

Be it remembered that there came on for hearing 
63 on October 7, 1941, before Judge Jennings Bailey the 
motion of defendants to dismiss the second amended 
complaint filed by plaintiff. The aplaintiff appeared in 
proper person. The defendants Garnett and Fihelly were 
represented by John L. Laskey, Esq. The defendant Baker 
was represented by M. Mahorner, Esq. and the defendant 
Baker was represented by Leo A. Rover, Esq. 

The plaintiff advised Judge Bailey that no motion 
to dismiss was filed as to the original complaint and at 
the pretrial proceedings Judge Luhring asked plaintiff to 
file a more condensed complaint and that plaintiff would 
not be prejudiced in so doing. The plaintiff also advised 
Judge Bailey that Judge Luhring also suggested that a 
more condensed complaint be filed after plaintiff had 
filed an amended complaint and again plaintiff was 
advised by Judge Luhring that he would not be prejudiced 
in so doing. It was then suggested that argument on 
motion to dismiss the second amended complaint be had 
before Judge Luhring Nand Judge Bailey refused to do so. 

After argument before Judge Bailey he ruled that 
the motion to dismiss the second amended complaint 
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should be granted as to defendants Garnett, Fihelly, 
Baker but not as to defendant Ford. Judge Bailey then 
granted plaintiff the right to file a motion for leave to 
file a third amended complaint with copy of third amended 
complaint annexed to said motion. 

64 James J. Laughlin 

National Press Bldg. 
Counsel for Plaintiff. 

Order Sustaining Defendants’ Motion to Strike Plaintiff’s 
Narrative Statement of Proceedings. 

This cause coming on to be heard at this term it 
66 is by the Court this 14th day of July, 1942, 

Ordered that the defendants’ motion to strike the 
plaintiff’s narrative statement of proceedings be and the 
same is hereby granted. 

Daniel W. O’Donoghue 
Justice 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1943 


No. 8322 

James J. Laughlin, appellant 

v. 

Leslie C. Garnett, John W. Fihelly and Allen Baker, 

APPELLEES 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEES 


COUNTERSTATEMENT of the case 

This action was initiated with the filing by appellant of a 
bill of complaint for damages for conspiracy for malicious 
prosecution. To the complaint an answer was filed by the 
appellees Leslie C. Garnett and John W. Fihelly (R. 12-17) 
in which answer, under the heading “Further Defense” there 
was included a motion to dismiss on the ground that the com¬ 
plaint failed to state a claim on which relief could be granted 
and on the further ground that it appeared from the complaint 
that with respect to the actions complained of the appellees 
Garnett and Fihelly were acting in the course of their official 
duties and were, therefore, privileged (R. 17, Appellees’ 
App. 9). The answer filed on behalf of the appellee Baker 
(R. 18-23) contained the same defense (R. 23, Appellees’ 
App. 9). Without formal action by the court appellant filed 

(l) 
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an amended complaint (Appellant’s App. 20). To the amended 
complaint motions to strike on behalf of the appellees Garnett, 
Fihelly, and Baker were interposed (R. 34, 35, Appellees’ 
App. 10). Again without formal action of the court a second 
amended complaint was filed (Appellant’s App. 26). To the 
second amended complaint motions to dismiss were interposed 
on behalf of the appellees Garnett, Fihelly, and Baker (R. 39,40, 
Appellees’ App. 11,12). By order of Mr. Justice Bailey of the 
District Court the several motions of the appellees Garnett, 
Fihelly, and Baker were sustained, and leave was given to file 
a motion for leave to file a third amended complaint (Appel¬ 
lant’s App. 29). A motion for leave to file a third amended 
complaint, with the proposed third amended complaint at¬ 
tached, was filed by appellant (Appellant’s App. 29-47). After 
considering the motion and oral and written argument with 
respect thereto, Mr. Chief Justice Eicher of the District Court 
denied appellant’s motion for leave to file the third amended 
complaint (Appellant’s App. 47,48). Following this action of 
the District Court, appellant filed what he described as a “Nar¬ 
rative Statement of Proceedings” (Appellant’s App. 48), which, 
on motion of the appellees, was stricken (Appellant’s App. 49), 
but which appellant, nonetheless, includes as a portion of the 
record on appeal and on which he apparently relics to support 
various statements in his brief. 

SUMMARY OF ARGUMENT 

The complaint and the several amendments thereto all dis¬ 
close that the actions complained of against the appellees Gar¬ 
nett and Fihelly were actions in the course of, and in connection 
with, their official duties and that the actions of the appellee 
Baker w T ere done by him either at the direction of appellees 
Garnett and Fihelly or under their supervision and control and 
were likewise actions arising out of and having connection with 
the official duties of the appellees Garnett and Fihelly. These 
actions are, therefore, clearly within the rule extending to cer¬ 
tain officials privilege from civil suit for damages for actions in 
the course of, or in connection with, performance of their of¬ 
ficial duties. 
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A party cannot be prejudiced by the voluntary filing of 
amendments to his pleadings, particularly when none of the 
pleadings are adequate to state a claim on which relief can be 
granted. 

No litigant has any right to have a particular matter referred 
to a particular District Judge. 

ARGUMENT 

From the complaint and the various amendments thereto it 
appears that the actions complained of against the appellees 
were in connection with the performance of proper functions 
of the office of the United States Attorney in and for the Dis¬ 
trict of Columbia, that is to say, receipt of complaints, investi¬ 
gation of complaints, presentation of matters to the Grany Jury 
and the trial of indictments returned by the Grand Jury. 
Under the doctrine enunciated in Spalding v. Vilas, 161 U. S. 
483, 40 L. ed. 780, such actions are privileged and cannot be 
made the subject of a civil action for damages. 

Yasell v. Goff, 12 F. (2d) 396, Aff’d. 275 U. S. 503; 

Fletcher v. Wheat, 100 F. (2d) 432, 69 App. D. C. 255; 

Standard Nut Margerine Co. v. Mellon, 72 F. (2d) 557, 
63 App. D. C.339; 

Cooper v. O’Connor, 99 F. (2d) 135, 69 App. D. C. 100, 
cert. den. 305 U. S. 642; 

Fletcher v. McMahon, et al, decided by the United 
States Court of Appeals for the District of Columbia, 
March 3,1941, Case No. 7575; 

Bradley v. Fisher, 13 Wall. 335, 20 L. ed. 646; 

Alzua v. Johnson, 231 U. S. 106, 58 L. ed. 142. 

This doctrine was most recently recognized by this Court in 
the case of Fletcher v. Stephens in case numbered 8141 and 
decided December 31, 1942. 

In the statement of points (Appellant’s Brief 4) appellant 
asks as point No. 2: “Was the appellant prejudiced by failure 
to formally dismiss the original complaint, the amended com¬ 
plaint and the second amended complaint?” It is difficult 
to see how' a litigant can be prejudiced by the voluntary filing 
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of amendments to his pleading, particularly when it is ap¬ 
parent that the basis of the final action of the court is appli¬ 
cable to the original complaint and all of the several amend¬ 
ments. At pages 3 and 6 of his brief, appellant erroneously 
states that no motion to dismiss was filed as to the first com¬ 
plaint. The attention of the court is respectfully directed to 
the Appellees’ Appendix 9 which shows that on behalf of 
the appellees motions to dismiss the complaint on the ground of 
failure to state a claim upon which relief could be granted and 
upon the ground of official privilege were included in the 
answers of the appellees, the initial pleadings filed by them. 
Such motions are properly included in the answer by virtue of 
Rule 12 (b) of the Federal Rules of Civil Procedure. In an¬ 
swer to appellant’s question, the record discloses no prejudice 
to the appellant. 

In point 3 of his statement of points (Appellant’s App. 4) 
appellant asks: “Should the matter of the third amended 
complaint have been referred to Judge Luhring?” Appellant 
shows no facts entitling him to have his motion considered by 
any particular Judge of the District Court, nor is it to be sup¬ 
posed that any other Judge of the District Court would have 
ruled other than Justice Bailey and Chief Justice Eicher. 

CONCLUSION 

The judgment of the lower court should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

John L. Laskey, 

Assistant United States Attorney, 
Attorneys for appellees Garnett and Fihelly. 
Richmond B. Keech, 

Corporation Counsel, 
Vernon E. West, 

Principal Assistant Corporation Counsel, 
Mathias Mahorner, Jr. 

Assistant Corporation Counsel, 

Attorneys for appellee Baker. 
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FURTHER DEFENSE 


These defendants move that the complaint herein be dis¬ 
missed as to them on the ground: 

1. The complaint fails to state a claim upon which relief 
can be granted against them or either of them. 

2. The said defendants were, as shown by the complaint, 
United States Attorney and Assistant United States Attorney 
in and for the District of Columbia, respectively, and in respect 
of the matters and things averred in the said complaint were 
acting in the course of their respective official duties as such 
officials and for such action they are not subject to suit or liable 
therefor. (R. 17) 

/s/ David A. Pine 
David A. Pine, 

United States Attorney . 

/s/ H. L. Underwood 
H. L. Underwood, 

Assistant United States Attorney , 
Attorneys for Defendants Garnett and Fihelly. 

(R. 17) 

FURTHER DEFENSE 

This defendant moves the complaint herein be dismissed as 
to him on the grounds: 

1. That the complaint fails to state a claim upon which relief 
can be granted against him. 

2. This defendant says, as shown by the complaint, he is a 
member of the Metropolitan Police Department of the District 
of Columbia, and in respect to the matters and things averred 
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in the said complaint was acting in the course of his official 
duties, as such public officer and for such actions he is not sub¬ 
ject to suit or liable therefor. 

/s/ Elwood H. Seal 
Elwood H. Seal, 

Corporation Counsel, D. C. 

/s/ Chester H. Gray 
Chester H. Gray, 

Assistant Corporation Counsel, D. C. 

/s/ M. Mahorner, Jr. 

M. Mahorner, Jr., 

Assistant Corporation Counsel, D. C. 
Attorneys for Defendant, Allen Baker, District Building. 


Service of copy of answer acknowledged this.day of 

April, 1939. 


James J. Laughlin, 

928 National Press Building, Washington, D. C. 
* (R. 23) 


MOTION TO STRIKE 

The defendants, Leslie C. Garnett and John W. Fihelly, move 
the Court to strike the amended complaint herein and for 
grounds say: 

1. The amended complaint is redundant, impertinent, and 
scandalous. 

2. The amended complaint is sham and false. 

3. The amended complaint violates Rule 8 (a) (2) of the 
Federal Rules of Civil Procedure. 

4. For other good and sufficient reasons apparent upon the 
face of the complaint. 

/s/ Edward M. Curran 
Edward M. Curran, 
United States Attorney. 
/s/ John L. Laskey 
John L. Laskey, 

Assistant United States Attorney. 

(R. 34) 


♦ 
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MOTION TO STRIKE 


Comes now the defendant, Allen Baker, through his attorneys, 
and moves the Court to strike the first amended complaint. 

/s/ Richmond B. Keech, 

Richmond B. Keech, 

Corporation Counsel, D. C. 

/s/ Chester H. Gray, 

Chester H. Gray, 

Assistant Corporation Counsel, D. C. 

/$/ M. Mahorner, Jr., 

M. Mahorner, Jr., 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendant Baker , District Building. 

(R. 35) 

MOTION TO DISMISS SECOND AMENDED COMPLAINT 

The defendants Leslie C. Garnett and John W. Fihelly move 
the court to dismiss the complaint and for grounds say: 

1. The complaint fails to state a claim against the defend¬ 
ant on which relief can be granted. 

2. For other good and sufficient reasons apparent on the face 
of the said complaint. 

/s/ Edward M. Curran 
Edward M. Curran, 

United States Attorney. 
/s/ John L. Laskey 
John L. Laskey, 

Assistant United States Attorney. 

(R. 39) 
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MOTION TO DISMISS SECOND AMENDED COMPLAINT 


Comes now the defendant, Allen Baker, through his at¬ 
torneys, and moves the Court to dismiss the second amended 
complaint for the reason that it fails to set forth a claim upon 
which relief can be granted. 

/s/ Richmond B. Keech, 

Richmond B. Keech, 

Corporation Counsel, D. C. 

/s/ Chester H. Gray, 

Asistant Corporation Counsel, D. C. 

/s/ M.. Mahorner, Jr., 

M. Mahorner, Jr., 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendant Baker, District Bldg. 

(R. 40) 
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United States Court of Appeals for the 
District of Columbia 


No. 8322 


JAMES J. LAUGHLIN, Appellant, 

vs. 

LESLIE C. GARNETT, et al., Appellees. 


SUPPLEMENTARY BRIEF ON BEHALF OF 

APPELLANT. 


Introductory Statement. 

This is an appeal from an order of District Court deny¬ 
ing appellant leave to file a third amended complaint. The 
defendants in District Court were Leslie C. Garnett, former 
United States Attorney for the District of Columbia; John 
W. Fihelly, Assistant United States Attorney; Allen Baker, 
a member of the Police Department attached to the United 
States Attorney’s Office; and Charles E. Ford, an Attorney- 
at-law. Defendant Ford is not concerned in this appeal. 

Statement of the Case. 

The question involved in the appeal is the extent of im¬ 
munity allowed public officials. The matter is a trouble¬ 
some one and one not always easy of solution, notwith- 
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standing the contentions made by the appellees. This court 
in a number of cases, particularly in the case of Jones v. 
Kennedy, 73 Appeals D. C. 292,121 F. 2d 40; Glass v. Ickes, 
73 Appeals D. C. 3,117 F. 2d 273; Colpoys v. Gates 73 Ap¬ 
peals D. C. 193, 118 F. 2d 16, and Cooper v. O’Connor, 69 
Appeals D. C. 100, 99 F. 2d 135, have held that the acts of 
public officials within the apparent scope of their official 
duties are absolutely immune from suit. However, it is 
contended that the facts in these cases are not similar to 
the facts of the instant case. It is necessary that we look 
to Spalding v. Vilas, 161 U. S. 483,16 S. Ct. 631, 40 L. Ed. 
780; which laid down the rule as to immunities and all other 
cases flow from Spalding v. Vilas. 

Issue Involved. 

1. Just what is the precise limit of immunity given offi¬ 
cers of the Government and are they absolutely immune 
from civil liability no matter to what extent they may mis¬ 
use the powers and duties of their respective offices? 

2. Does the doctrine of Spalding v. Vilas protect the ap¬ 
pellees in this case ? 

Summary of Argument. 

It is contended that a prosecutor is not absolutely im¬ 
mune from civil liability for acts committed palpably and 
manifestly beyond the scope of his official duties and if 
there is a flagrant and utter disregard of the powers of his 
office he should be made to respond in damages. 

Argument. 

We contend that the decisions of this court in the case 
of Jones v. Kennedy, Glass v. Ickes, Colpoys v. Gates, and 
Cooper v. O’Connor are not controlling here. If there is 
any doubt about it let us refer to the following paragraph 
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in the bill of complaint (see paragraph 18, page 35, Appell¬ 
ant’s original Brief): 

“18. Plain tiff alleges that the defendants Garnett, 
Fihelly, Baker and Ford did induce the aforesaid 
Johnsen, Dietrich and Miller to make false charges 
against plaintiff—which charges were known by the 
defendants Garnett, Fihelly, Baker and Ford to be 
false; plaintiff further alleges that the defendants Fi¬ 
helly, Baker and Ford acting under the direction of 
the defendant Garnett induced the said Johnsen, Diet- 
rich and Miller to prepare certain forged documents 
which were known to the defendants Garnett, Fihelly, 
Baker and Ford to be false and as a result of the false 
testimony given by the aforesaid Johnsen, Miller and 
Dietrich—which was known by the defendants Garnett, 
Fihelly, Baker and Ford to be false—and the false and 
forged documents—which were known by the defend¬ 
ants Garnett, Fihelly, Baker and Ford to be false and 
forged—plaintiff was indicted by the grand jury.” 

And let us refer also to paragraphs 25, 26 and 27 of the 
complaint (see pages 37 and 38 of Appellant’s original 
Brief): 

“25. Plaintiff alleges that after he was released on 
bond on order of the United States Court of Appeals 
that the Hon. Josiah Van Orsdel of the United States 
Court of Appeals died and the defendant Garnett was 
selected by the Attorney General of the United States 
to succeed Justice Van Orsdel and plaintiff alleges that 
he informed the President of the United States that 
the defendant Garnett had been a member of the Ku 
Klux Klan and was unfit for a judicial office and there¬ 
upon the defendant Garnett was removed from con¬ 
sideration for a judicial berth. 

“26. Plaintiff alleges that when the defendant real¬ 
ized that the plaintiff had revealed his affiliation with 
the Ku Klux Klan he again summoned the aforesaid 
Johnsen, Dietrich and Miller to Washington and in¬ 
duced them to again appear before the grand jury and 
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in the bill of complaint (see paragraph 18, page 35, Appell¬ 
ant’s original Brief): 

“18. Plaintiff alleges that the defendants Garnett, 
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Fihelly, Baker and Ford to be false—and the false and 
forged documents—which were known by the defend¬ 
ants Garnett, Fihelly, Baker and Ford to be false and 
forged—plaintiff was indicted by the grand jury.” 

And let us refer also to paragraphs 25, 26 and 27 of the 
complaint (see pages 37 and 38 of Appellant’s original 
Brief): 

“25. Plaintiff alleges that after he was released on 
bond on order of the United States Court of Appeals 
that the Hon. Josiah Van Orsdel of the United States 
Court of Appeals died and the defendant Garnett was 
selected by the Attorney General of the United States 
to succeed Justice Van Orsdel and plaintiff alleges that 
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“26. Plaintiff alleges that when the defendant real¬ 
ized that the plaintiff had revealed his affiliation with 
the Ku Klux Klan he again summoned the aforesaid 
Johnsen, Dietrich and Miller to Washington and in¬ 
duced them to again appear before the grand jury and 
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to give false testimony—which was known by the de¬ 
fendants Garnett, Fihelly, Baker and Ford to be false 
—and by the use of such false testimony and the use 
of false and forged documents—which were known by 
the defendants to be false and forged—defendants suc¬ 
ceeded in having four additional indictments returned 
against plaintiff—making a total of six indictments; 
the action of the defendants Garnett, Fihelly and 
Baker was wholly outside the scope of their official du¬ 
ties and was malicious and wrongful. 

“27. Plaintiff alleges that although no disciplinary 
action had been taken against him when the original 
criminal charges were pending that the defendant Gar¬ 
nett induced the Bar Association of the District of 
Columbia to bring charges against plaintiff and al¬ 
though plaintiff was given no opportunity to be heard 
he was suspended from practice without notice; plain¬ 
tiff alleges that the United States Court of Appeals 
found that the suspension of plaintiff was unlawful 
and ordered plaintiff restored to practice.” 

And let us refer also to paragraph 29 of the complaint (see 
page 38 of Appellant’s original Brief): 

“29. Plaintiff alleges that prior to the trial and dur¬ 
ing the trial and preceding the trial the defendants 
Ford and Baker and Fihelly acting under the direction 
of defendant Garnett endeavored to intimidate and 
browbeat the witnesses of plaintiff and did endeavor 
to induce the said witnesses for plaintiff to absent them¬ 
selves from the plaintiff’s trial; plaintiff alleges that 
this action on the part of the defendants Garnett, 
Fihelly, Baker and Ford were wholly outside the scope 
of their official duties and was malicious and wrong¬ 
ful.” 

When this is considered it would be difficult to see how 
any public officer could be immune from liability when a 
course of conduct is followed as shown by the paragraphs 
above outlined. If a public official is immune from civil 
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liability for such acts then we may well ask ourselves the 
question: How far does this immunity go? Could it be 
said that a public official is immune if during the progress 
of an investigation he could physically assault the accused 
and then hide behind the cloak of immunity? Or we may 
ask whether if in investigating a case involving a female 
accused could the prosecuting official criminally assault the 
female accused and escape civil liability? There is little 
doubt that if he did either of these things he could be prose¬ 
cuted criminally. If that is so then there is all the more 
reason for holding that his immunity does not protect him 
from a civil action for damages. 

Much of value will be found in an article in 40 Michigan 
Law Review 755 (1942). This article appeared after this 
court handed down its opinion in the case of Jones v. Ken¬ 
nedy, 73 Appeals D. C. 292,121 F. 2d 40. This article says 
the following: 

1 ‘It is well settled that where there has been no in¬ 
vasion of property rights the erroneous act of a quasi 
judicial nature by an administrative officer acting in 
good faith within the scope of his official authority does 
not render him liable for damages to a party injured 
by his actions, citing People v. Kuder, 93 Cal. App. 
42 At. 54-55, 269 Pac. 198 (1926); Standard Nut Mar¬ 
garine Company v. Mellon, 63 Appeals D. C. 339, 72 
F. 2d 557; Mechem, Public Office and Officers, 421 
(1890); Wallace v. Feehan, 206 Ind. 522, 190 North¬ 
eastern 438 (1934); Logm City v. Allen, 86 Utah 375, 
44 Pac. 2d 1085 (1935); People v. Standard Accident 
Insurance Company, 42 Cal. App. 2d 409; 108 Pac. 
2d 923 (1940); Town of Old Fort v. Harmon 219 N. C. 
241, 13 Southeastern 2d 423 (1941). 

“The cases are in confusion, however, where the 
officer has acted in bad faith and with malicious mo¬ 
tives. Under such circumstances a majority of courts 
by dicta at least hold him answerable in damages. 
Citing State v. Conley, 118 W. Va. 508; 190 South¬ 
eastern 908 (1937); Richter v. Harris, 62 Ga. App. 
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64, 7 Southeastern 2d 432 (1940); Speyer v. School 
District No. 1 , 82 Colo. 534, 261 Pac. 859 (1927). 

“The Federal Courts among others adhere to a con¬ 
trary view holding that regardless of malice or bad 
faith Federal officers exercising discretionary powers 
of a quasi judicial nature are not personally liable for 
activities within the scope of their official duties, at least 
where property rights are not invaded. Citing Cooper 
v. O'Connor, supra, and Long v. Wood, 67 App. D. C. 
287, 92 F. 2d 211 (1937). This doctrine had its origin 
in the decision of Spalding v. Vilas, supra, which the 
Supreme Court, relying on cases extending to judges 
absolute immunity against suits even for conduct ac¬ 
tuated by malice, held that a member of the President’s 
Cabinet was absolutely immune for damage actions for 
official communications within the scope of his author¬ 
ity. Such a decision might be explained in terms of the 
especial dignity of their position attaching to the high¬ 
est executive officers of the Federal Government. More¬ 
over a subsequent case granting absolute immunity to 
a Federal prosecuting attorney may be explained be¬ 
cause of his close connection with the judicial function. 
Citing Yaselli v. Goff, 12 F. 2d 396.” 

The questions, therefore, would seem to turn on whether 
property rights had been invaded. It certainly would seem 
that property rights in the case of appellant herein were 
certainly invaded. If the prosecution was in bad faith and 
in no sense justified and it resulted in an improvident and 
unjust suspension from the practice of law which this court 
found necessary to correct (68 App. D. C. 190, 95 F. 2d 
101), then it would seem that property rights have certainly 
been invaded. 

We believe that the concurring opinion of our Chief Jus¬ 
tice in the case of Glass v. I ekes, 73 Appeals D. C. 3, 117 
F. 2d 273, has application here. The Chief Justice saw the 
danger of the growing extension of this privilege of im¬ 
munity when he stated the following in his separate con¬ 
curring opinion: 
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“The importance of the principle involved induces 
me to express my views separately. The opinion, I 
think, correctly states the law of privilege applicable 
to an official of government and likewise its basis in a 
public policy that such officers should be at liberty to 
exercise their functions with independence and without 
fear of the consequences. The necessity of the rule 
is obvious, but its cloak of absolute immunity offers 
such far reaching opportunity for oppression that it 
manifestly ought not to be extended beyond the impulse 
that gave it being. • • • And in this view I am 

impelled to concur in the opinion, though in doing so 
I express with great deference the fear that in this and 
previous cases we may have extended the rule beyond 
the reasons out of which it grew and thus unwittingly 
created a privilege so extensive as to be almost unlim¬ 
ited and altogether subversive of the fundamental prin¬ 
ciple that no man in this country is so high that he is 
above the law.” 

We believe that the facts of this case certainly take this 
case out of the general rule as to Governmental immunity, 
and as far as the case of Yaselli v. Goff relied upon by 
the appellees is concerned, appellant questions the sound¬ 
ness of that opinion and the reasoning on which it rests on 
this appeal. 

Conclusion. 

In view of what has been said it is contended that the 
action of the District Court in denying the motion for leave 
to file a third amended complaint was an error and it 
should be reversed. 

James J. Laughlin, 

National Press Bldg., 
Washington, D. C., 
Counsel for Appellant. 
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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1943 


No. 8322 

James J. Laughlin, appellant 

v. 

Leslie C. Garnett, John W. Fihelly, and Allen Baker, 

APPELLEES 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


SUPPLEMENTAL BRIEF ON BEHALF OF APPELLEES 


INTRODUCTORY STATEMENT 

This is an appeal from an order of the District Court denying 
appellant leave to file a third amended complaint, claiming 
damages from appellees on the theory of malicious prosecution. 
Defendants named in the complaint were Leslie C. Garnett, 
former United States Attorney for the District of Columbia, 
John W. Fihelly, Assistant U. S. Attorney, and Allen Baker, 
a member of the Metropolitan Police attached to the United 
States Attorney’s office. A fourth defendant, Charles Ford, 
named in an earlier complaint, is a member of the bar in the 
District of Columbia. Defendant Ford is not a party to this 
appeal. 

Paragraphs seventeen to nineteen of the third amended com¬ 
plaint charged that the appellees and defendant Ford induced 
certain private individuals to make false charges against appel- 

(i) 
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lant and to prepare and present forged documents before the 
grand jury for the purpose of procuring an indictment; that 
appellant was indicted, and that in doing these acts the appel¬ 
lants and defendant Ford acted with knowledge of the falsity 
of the charges. 

Further allegations of the complaint alleged that these acts 
were done maliciously and that the appellees, particularly ap¬ 
pellee Garnett, acted out of improper, personal motives. It 
was further alleged that appellant was convicted and that his 
conviction was reversed, that he was reindicted and ultimately 
acquitted of the criminal charges after a trial. 

The complaint asked for $500,000 damages. The theory of 
the complaint was not stated therein, but appellant states that 
the theory of the complaint was malicious prosecution 
(Brief. 3). 

At the oral argument in this Court on April 12, 1943, the 
Court requested both parties to file further briefs on the issues 
raised by paragraphs seventeen and eighteen of the third 
amended complaint (Appellant’s App. 35). 

ISSUE INVOLVED 

I. Does a public prosecuting official enjoy absolute im¬ 
munity from civil liability to respond in damages for acts 
performed within the scope of, or having relation to, his duties? 

II. Do the duties of a United States Attorney include the 
procuring, preparation and presenting of evidence to the grand 
jury for the purpose of causing indictments to be returned? 
If so does he act beyond the scope of his duties when it is 
alleged that he knowingly presented false testimony? 

SUMMARY OF ARGUMENT 

I 

For acts within the scope of his duties a prosecutor enjoys 
absolute immunity from civil liability to respond in damages. 
This immunity from liability (or privilege to act) being ab¬ 
solute rather than conditional, allegations of malice and know¬ 
ing prosecution of false charges and procuring of false evidence, 
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add nothing to a complaint for malicious prosecution. The 
official will not be compelled to answer such charges. Cooper 
v. O'Connor, 69 App. D. C. 100, 99 F. (2d) 135, cert, denied, 
305 U. S. 642. The third amended complaint therefore did 
not state a cause of action, and leave to file it was rightly denied. 

II 

It is the duty of the United States Attorney to prepare cases 
of possible law violation for presentation to the grand jury. 
Cooper v. O'Connor, 69 App. D. C. 100, 99 F. (2d) 135, cert . 
denied , 305 U. S. 642. 

ARGUMENT 

I 

A prosecuting official enjoys an absolute privilege in the per¬ 
formance of acts within the scope of his authority or having 
relation to his duties 

Perhaps the leading case on the liability of prosecuting offi¬ 
cials for acts done within the scope of their authority or having 
relation to their duties is the case of Cooper v. O'Connor, 69 
App. D. C 100, 99 F. (2d) 135, cert, denied, 305 U. S. 642. A 
comparison of the two cases will show instantly appellee 
believes, the close similarity between the allegations of the 
respective complaints and the questions presented for 
determination. 

The complaint in the Cooper case named the United States 
Attorney and his Assistant, an investigating officer of the De¬ 
partment of Justice, and several other government officials, as 
defendants in an action for malicious prosecution. The com¬ 
plaint charged that: 

* * * * in furtherance of said unlawful conspir¬ 
acy * * * and to effect and accomplish the objects 
thereof, the said defendants, on, to-wit, the Sth day of 
January 1934, did appear and go before a grand jury 
of the United States in and for the District of Columbia, 
and then and there falsely and maliciously and without 
reasonable or probable cause whatsoever did charge and 
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accuse plaintiff with having committed the criminal 
offense hereinafter referred to, and did have and cause 
an indictment consisting of and containing one count, 
to he returned by the said grand jury into the District 
Court of the United States for the District of Columbia, 
then and there charging and presenting that the plain¬ 
tiff, etc., * * * [Italics supplied.] Transcript of 
Record, p. 3. Cooper v. O'Connor, No. 69556, April 
Term 1937. 

The only difference between such acts and the acts complained 
of in the third amended complaint of appellant is that appellant 
charges that appellees procured private individuals to give 
perjured testimony and prepare and present forged documents 
which is merely the difference between perjury and suborna¬ 
tion of perjury. Certainly this can be no material difference, 
because it is obvious that in preparing cases for presentation 
to the grand jury a prosecuting official must frequently take the 
initiative in procuring evidence, which does not always come 
to him ready-made. 

The complaint in the Cooper case was dismissed and this 
Court affirmed with an opinion which held that the privilege 
of a prosecuting official is absolute and that he cannot be made 
to stand and answer in a civil action, regardless of allegations 
that he presented false testimony before the grand jury and 
acted with malice and improper motives. 

The liability of public officials is often discussed in terms 
of conditional and absolute privilege, and of ministerial and 
discretionary functions. Thus, officers performing ministerial 
duties are liable even for honest mistakes, whereas officers 
performing discretionary (“quasi-judicial”) functions are not 
liable for errors in judgment or honest mistakes of fact. This 
immunity from liability (privilege) ordinarily is merely con¬ 
ditional, however, and the privilege is defeated by malicious 
or improper motives, so that the official is ordinarily compelled 
to answer such allegations in a complaint. But to a certain 
select group of public officers there has long been extended an 
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absolute privilege, which is proof against allegations of malice 
and improper conduct. This group of officials enjoying such 
absolute privilege has been said to include only the highest 
executive officers, and their cabinet, legislators, and the judi¬ 
ciary. harper on torts (1938) Sec. 298; PROSSER on torts 
(1941) Sec. 108. 

There cannot be the shadow of a doubt that the group of 
officials enjoying absolute privilege has been enlarged to include 
prosecuting officials, and others as well, by the decision of this 
Court in Cooper v. O'Connor, 69 App. D. C. 100,99 F. (2d) 935, 
cert, denied, 305 U. S. 642. This Court there discussed at 
length the history of the rule of privilege and the reasons which 
impelled its recognition. The Court also considered the ne¬ 
cessity that the rule apply to inferior officers as well as to those 
traditionally privileged. The reason for the rule was discussed 
by the Court thus: 

It may be argued persuasively that all public officers 
should be required to answer a declaration such as that 
of appellant and respond on the merits. But the courts 
have been unwilling to go so far. The situation is one 
in which a serious conflict arises between considerations 
of public policy: One, the protection of the individual 
citizen against oppressive official action, and the other, 
the protection of the whole people by protecting their 
officers against vindictive and retaliatory damage suits, 
in order to insure their fearless and effective adminis¬ 
tration of the law. Randall v. Brigham, 7 Wall. 
(U. S.) 523,536 et seq. (69 App. D. C. at 102,99 F. (2d) 
at 137.) 

* * * * * 

The reason now given for the rule is simply one of public 
policy. “Otherwise the perfect freedom which ought 
to exist in discharge of public duty might be seriously 
restrained, and often to the detriment of the public 
service.” De Armud v. Ainsworth, 24 App. D. C. 167, 
178. (69 App. D. C. at 106-107,99 F. (2d) at 141-142.) 
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The view taken in the Cooper case is in accord with other 
Federal cases. Anderson v. Rohrer, S. D. Fla., 3 F. Supp. 367 
(1933); Yaselli v. Goff, 2 Cir., 12 F. (2d) 396 (1926), aff’d, 275 
U. S. 503; Phelps v. Dawson, S Cir., 97 F. (2d) 339 (1938); 
Adams v. Home Owners’ Loan Corporation, S Cir., 107 F. (2d) 
139 (1939). The Cooper case is widely cited for the proposition 
of the absolute privilege of a prosecuting official. E. g., Pren¬ 
tice v. Bertken, 50 Cal. App. (2d) 344, 123 P. (2d) 96 (1942); 
Anderson v. Bishop, 304 Mass. 399, 23 N. E. (2d) 1005 (1939). 

Other secondary authorities in accord are I cooley on torts 
(1932), p. 416, sec. 121, and the American law institute’s re¬ 
statement of torts. Volume III, p. 392, sec. 656, which reads 
in part as follows: 

Sec. 656. Absolute privilege of public prosecutor. 

“A public prosecutor acting in his official capacity is abso¬ 
lutely privileged to initiate or continue criminal proceedings.” 

Cominent (b): Absolute character of privilege. 

The privilege stated in this Section is absolute. It 
protects the public prosecutor from liability even 
though he knows that he has no probable cause for the 
institution of the proceedings and initiates them for an 
altogether improper purpose. 

Appellee believes that the Cooper case has laid the question 
of liability at rest in this jurisdiction. 

II 

It is the duty of the United States Attorney to prepare cases 

of possible law violation for presentation to the grand jury, 

and he is immune from civil suit on the ground that he 

knowingly presented false evidence 

That the presentation of cases of possible law violation to 
the grand jury is within the scope of duty of a United States 
Attorney should not require elaborate argument. Certainly 
such function has become established by long usage 1 even if 

1 In re Grand Jury, D. C. N. D., Cal., 62 Fed. 840, 846 (1894) ; United 
State* v. Reed , C. C.. 2 Blatrhford C. C. 435. 455 (1852). 
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not specifically required by statute, which is not necessary for 
the enjoyment of the privilege. This Court has recognized 
that such acts are within the scope of the official duty of the 
United States Attorney. Cooper v. O'Connor , 69 App. D. C. 
100, 99 F. (2d) 935, cert, denied, 305 U. S. 642 (referring to 28 
U.S. C. A. sec. 485 2 ). 

It is contended that the prosecutor is acting within the * 
scope of his duties only when he acts rightly in the premises and 
that he goes beyond the scope of his duties when he acts 
wrongly and procures and presents false evidence out of im¬ 
proper and malicious motives. This argument is occasionally 
found and generally runs as follows: A prosecutor in per¬ 
forming his duties exercises not ministerial but discretionary 
powers; when he acts out of malice and improper motives he 
disenables himself to exercise the discretion confided in him; 
therefore he is no longer performing official duties and con¬ 
sequently cannot claim the protection he otherwise would 
enjoy. This is a specious argument, however,, as it presup¬ 
poses an inquiry into the honesty of the prosecutor’s beliefs 
and motives and a judgment as to their propriety, the very 
thing which the courts have decided must be avoided if public 
officials are to act freely and fearlessly and without appre¬ 
hension of reprisal. 

CONCLUSION 

A public prosecutor is absolutely privileged while acting 
within the scope of his duties. While it is obviously not his 
duty to procure perjured testimony and forged documents 
to lay before the grand jury, nevertheless it is his duty to pre¬ 
pare cases and procure evidence to lay before that body. As 
long as he performs acts of the general nature of his duties, his 

1 28 U. S. C. A. sec. 485: District Attorneys; duties. “It shall be the duty 
of every district attorney to prosecute, in his district, all delinquents for 
crimes and offenses cognizable under the authority of the United States, 

• * * •* 

Sec. 11-1001 of the D. C. Code (1040) establishes the office of United States 
Attorney for the District of Columbia, and provides that he shall “* * * 
perform all the duties required of district attorneys of the United States.” 
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honesty and motive will not be placed under scrutiny at the 
instance of private individuals in civil suits for damages. 
Respectfully submitted. 

Edward M. Curran, 

United States Attorney , 
Charles B. Murray, 

Bernard J. Long, 

John P. Burke, 

Assistant United States Attorneys, 

Attorneys for Appellees. 
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